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SETTING THE SCENE






PREFACE
By Michele Caianiello”

It was a great pleasure, as Director of the Department of Legal Studies, to be able to
host the 10th AIDP Symposium for Young Penalists, an initiative that, like few, so well
represents the goals that our community of scholars intends to pursue over the next
five years.

The Department of Legal Studies, in fact, has focused its lines of development on two
directives. On the one hand, about the recent past, a strong push towards
internationalisation, pursued in the five-year period 2018-2022, which has led to the
establishment of a new course in Legal Studies, with a supranational and transnational
imprint, all focused on the legal principles that, in the various branches of knowledge,
constitute the common ground of the different national legal systems. On the other
hand, regarding the next five-year period, 2023-2027, the pursuit of facilitating the
various transitions that our societies are going through in the current period: a
progressive digitalisation involving collective and institutional interaction; the growing
dependence in decision-making and operational contexts on increasingly less
transparent forms of artificial intelligence; a climate change of epochal proportions that
makes it necessary to rethink development models.

The theme of the conference organised by the AIDP Young Penalists, as we can see,
fully captures many of the aspects briefly described here. Respect for human rights, in
fact, must be one of the cornerstones of the social transitions our world is going
through. Ideally, the doctrine underlying human rights effectively represents the link
between the old and the new generations of jurists, if we consider that it was elaborated
from the period between the two wars of the 20th century, to develop after the end of
WWIL Some institutions, which we appreciate today for their ability to produce rights
based on fundamental principles - rather than specific legal national rules - such as the
Council of Europe and the European Union, were originally conceived with the dual
intention of emancipating themselves from the past and building the future. With
reference to the first aspect, emancipation from the past, the founders had the intention
of preventing, in the times that were to follow, the outbreak of new war conflicts, which
had so devastated the European continent in the first half of the 20th century. Even
before that, the founders' intention was to ensure that war would never again be an
instrument for resolving international political issues, as had basically been the case in
the ancient and modern worlds, if by this last word we mean what came out of the
Peace of Westphalia at the end of the Thirty Years' War. Regarding the second, the
construction of the future, the two European institutions should have favoured the

* Full Professor of Criminal Procedure and Head of the Department of Legal Studies of the University of
Bologna.



approximation of the national systems of our Continent, up to a futuristic, perhaps
never attainable, construction of a new federal supranational body.

These considerations make us realise just how topical the ideals and objectives
underlying human rights are, even today, if we think that, once again, our land is being
ravaged by a very serious war, conceived with a theoretical model that is well rooted in
an era before the second half of the last century, when it was still thought that, every
now and then, a war could be a good instrument to achieve some practical benefits.

We may not like it, but the phenomena that still criss-cross our globe, migratory crises,
the digital transition, climate change, cannot be tackled by states as individuals: in
order to have any chance of success, it is necessary for state communities to come
together, putting together what they have in common, and getting rid, as if of too
heavy a burden, which prevents them from taking flight, of many of the specific
particularities that characterise their national legal rules. At the heart of the doctrine of
human rights, perhaps, lies a process of partial exit from oneself, reminiscent of the old
evangelical saying that, in order not to perish completely, it is necessary to lose at least
a large part of oneself.

Naturally, this change that the doctrine of human rights promotes produces new
tensions, which we have not yet managed to resolve. One of these concerns the role of
jurists, in relation to that of legislators. The old saying that all it takes is one stroke of
the legislator's pen and an entire legal library goes up in smoke is less and less true.
Rather, the opposite seems to be true, namely that not even thousands of laws -
conceived at the national level alone - are able to change phenomena that have a global
dimension. Within this framework, it must be admitted that the doctrine of human
rights has been developed and implemented mainly through doctrine and
jurisprudence. The question that is easy to ask, in this sense, is how much longer this
will be able to happen, now that the world seems to be traversed by strong localist and
sovereigntist currents, for which the only path, like that of a disillusioned Candide at
the end of his journey, is to return to cultivating his own garden, and nothing more.

The idea that drives our Department - which runs through the idea behind this
conference - is that, however beautiful and ornate, no garden can encapsulate all the
solicitations that our universe arouses in us. Even earlier, that no garden is protected
enough to allow us to exclude what occurs immediately outside it. Rather, as another
great thinker whose legacy will be the subject of study for a long time to come, Mireille
Delmas-Marty, indicates, the only road that seems viable is that of giving legal
responsibility to the actors that exercise global power: non-economic actors (scientific
actors, such as experts, civil actors, such as NGOs and international institutions) and
economic actors. The objective is that the transformations taking place do not erase the
reference point that must always represent the polar star of the jurist's compass, that of
a progressive humanisation that favours the full development of the human person.
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OPENING REMARKS
By Vittorio Manes”

When the prospect of holding an International Symposium of the Young Penalists of
the AIDP on the current role of fundamental rights in criminal law at the Department
of Legal Studies of the University of Bologna was broached, I did not hesitate to
enthusiastically promote the organisation of such an initiative. Indeed, the “Bologna
School” of Criminal Law, starting with the work of its founder Franco Bricola, is
credited with the development of a 'constitutional model' of criminal law centred
precisely on that search for superior boundaries to legislative power which has been
further developed over time, also in a supranational perspective, through reference to
human rights. During the Symposium, in fact, it clearly emerged how today
fundamental rights constitute not only a 'compass' for the development of legal systems
in a 'humanist' sense, taking up some cornerstones from the seminal reflection of
Mireille Delmas-Marty, but also an important instrument of dialogue between scholars
from different countries, as after all they constitute a privileged instrument of dialogue
between the Courts participating in a relevant way in its development.

In this context, a privileged observatory is undoubtedly offered by the highly rights-
sensitive domain of criminal law. From this observatory one can draw a substantially
positive balance since, in a constant contamination and mutual nourishment, emerges
an overall increase in the levels of protection. This contamination is clearly evident
today in the jurisprudence of the constitutional courts, starting with the Italian one,
which now increasingly interprets constitutional norms in accordance with the case law
of supranational courts. Also, the decisions of the European Court of Human Rights
have affirmed principles of considerable importance, not rarely openly innovative as a
result of the constant 'evolutionary' interpretation of the rights enshrined in the
European Convention, often precisely on the basis of the inputs coming from national
jurisdictions. This is a sign of a "contamination" and a "mutual nourishment" that has
come to full maturity, which sees in the "intrinsic generative capacity" and "perennial
axiological excess" of fundamental rights such hermeneutic porosity and potentiality as
to allow appropriate evolutions and constant advances. It should come as no surprise
that the outcomes have often been, as we know, disruptive, even and especially in
criminal matters. The innovative drive can be explained, first of all, by the different
point of observation that the ECHR - with its rights-based approach - imposes, urging
the 'rereading’ of institutions, concepts, categories, and entire universes of problems:
points of observation are in fact 'reality organisers', not only in the world of physics, so
that changing the point of observation also changes the reality observed.

One example will suffice: the formal definition of crime that characterised the Italian
penal system, like that of other countries, has been literally overturned by the

* Full Professor of Criminal Law, University of Bologna.
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substantive approach and the anti-formalistic notion of 'matiére pénale' accepted in the
Strasbourg case-law, an autonomous notion aimed precisely at ensuring that criminal
guarantees (right to a fair trial, principle of legality, but also ne bis in idem, etc.) enjoy a
protection that is mot illusory and abstract, but effective and concrete' (as in the
constant refrain of the European Court of Human Rights). On this basis, the entire
constellation of criminal guarantees has been reinterpreted in a rights-oriented key,
according to a direction that - by overcoming the dichotomies close to many legal
orders punishment/security measure, substantive law/procedural law, substantive
criminal discipline/discipline of criminal execution - has made it possible to unmask at
the domestic level, various and varied hypotheses of 'label fraud', to subject to nullum
crimen as well as to the guarantees of ne bis in idem the 'hidden penalties’ (i.e. sanctions
that are essentially punitive, administrative, tax, disciplinary, etc.) and promises and
promises to achieve further results in several still largely unexplored contexts (e.g. with
regard to afflictive procedural rules).

It would certainly be reductive to glimpse only lights, and the result of an irenic, and
perhaps naive, view of this process of constant contamination. Some of the fallout from
the 'creative destructiveness' of European jurisprudence, in fact, has led to structural
repercussions on the physiognomy of the system that risk triggering - and in some
cases have already triggered - authentic 'rejection crises'. Decidedly problematic, for
example, is the autonomous notion of 'law' open to encompassing - albeit only with a
view to broadening guarantees - both legislative law and judge-made law, insofar as it
is capable of undermining even fundamental postulates of constitutional legality. At
the same time, authentic 'legal black holes' that threaten many graft problems have yet
to be thoroughly explored: in this perspective, for example, it should not be forgotten
that in the jurisprudence of the European Court of Human Rights, 'positive obligations'
on the states are increasingly surfacing, which sometimes translate into specific
'obligations of criminal protection’, with all the problems they generate when they are
grafted onto a constitutional context, where the duties to criminalise
(Pénalisierungsgebote) and their Yjusticiability' have always been seen - justifiably - as
barred by precise constitutional barriers.

In the European context, moreover, the aforesaid contamination is increasingly
manifested also in the light of the role that is gradually being recognised to the Charter
of Fundamental Rights of the EU (CFREU). Moreover, it received the same legal value
as the Treaties and has therefore been transformed into written primary law, with all its
list of rights and freedoms (and also of guarantees that are primarily referred to
criminal law: Articles 47-50), which can therefore operate not only as an interpretative
tool, but also as a new lever for the mechanism of non-application of national law in
contrast with them. As for the European Convention, in fact, the contribution of
originality, already undoubtedly significant, will obviously depend on the evolutionary
interpretation that - also thanks to the "dialogue" with the national judges and to the
instrument offered by the "preliminary reference" - the Court of Justice will be able to
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offer with regard to individual rights, finalising every time the preceptive scope and
specifying the axiological implications, as well as "e-nucleating" the sub-principles and
corollaries that can be derived from the relevant individual provision. In fact, it is likely
that the Charter's 'gravitational field' will tend to widen more and more, even in
criminal matters: not only and not so much by virtue of 'generous’ interpretations -
especially by the Court of Luxembourg - of the principle according to which its
provisions '[...] shall apply to the institutions, bodies, offices and agencies of the Union
with due regard for the principle of subsidiarity and to the Member States only when
they are implementing Union law' (Art. 51 CDFUE); but rather, because of the
transversal and ubiquitous nature of the fundamental rights that are naturaliter
jeopardised in the presence of criminal sanctions and/or in criminal proceedings, and
because, above all, of acts of harmonisation that now concern fundamental guarantees
that can hardly be reduced and circumscribed to the scope of EU law (the example is
precisely Directive 2016/343 of the European Parliament and of the Council on the
strengthening of the presumption of innocence and of the right to be present at trial in
criminal proceedings); not to mention the "pull’ effect that the forthcoming operation of
the European Public Prosecutor's Office (EPPO) might imply, fuelling an increasing
reliance on the Charter and the interpretations of the Kirchberg court.

In this framework, the problem will therefore be that of the so-called overlapping
protection and of the competition between the different Charters of Rights
(Constitution, ECHR, CFREU) and the different interpretations, which are not always
convergent or harmonious (as witnessed by the oscillations on the subject of ne bis in
idem) and which may therefore prelude to unequal applications, especially among
common judges, where they may be offered - as we have seen - a truly remarkable
range of different options. Even in the face of this further challenge opened up by the
"integrated system of protections" in the field of fundamental rights, some tools for
managing and resolving possible conflicts seem to be offered by certain systematic
clauses, which always recognise pre-eminence to the higher standard of protection that
may be recognised at domestic level (by virtue of the "principle of advantageousness"
or Giinstigkeitsprinzip: Art. 53 ECHR and Art. 53 CFREU), and above all - in terms of
method - are represented by a guideline already indicated some time ago by the Italian
Constitutional Court when it affirmed - in a case which, in relation to the ECHR,
involved a delicate balancing of conflicting fundamental rights and values - that "[. ...
the comparison between the conventional protection and the constitutional protection
of fundamental rights must be carried out aiming at the maximum expansion of the
guarantees, also through the development of the potentialities inherent in the
constitutional norms having as their object the same rights" (judgment no. 317 of 2009).

Ultimately, the vis abtractiva of multilevel dynamics is now perceived as a central factor
in the process that characterises the evolution of fundamental guarantees in criminal
matters, even irrespective of the hierarchies of the legal system: the 'quiet strength' of
the principles drafted in the multilevel network, in fact, has imposed itself thanks to the
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authoritativeness of the proposed contents, much more than through a precise
hierarchical bindingness recognised to the various sources in the relative legal order or
in the constitutional frame of the individual member state. In the criminal area, the
prominence of these dynamics, and of the centripetal force of the principles, appears
loaded with further consequences, because a more blasé dogmatics seems to be
asserting itself: it tones down its sensitivity to differences, or perhaps a meta-dogmatics
oriented and functionalised above all to the new dimension of the principles, and
distilled, little by little, in the case law of the European Courts. The concepts, the
categories - the 'autonomous notions' - that have gradually been developed are more
and more vascular in the system: and the common judges - including the Italian judges
- in spite of their "‘praxeomorphic’ habit, inclined to habitual schemes and sedimented
paradigms of current use, are increasingly demonstrating their sensitivity for a
dialogue that calls them to play a leading role in the laboratory opened for the
reconstruction of the 'system'.

Certainly in the European legal building site the reconstructive material is now infinite,
and is renewed daily in the hands of the jurist: the latter, like Lévi-Strauss's bricoleur,
‘must perform a large number of differentiated tasks, but unlike the engineer, he does
not subordinate them to the possession of raw materials and tools, conceived and
procured expressly for the realisation of his project’; rather, he handles an ever-new set
of tools and materials, a "prototypical’ toolkit that often seems to bear no relation to the
project of the moment, and that is made up of residues of previous constructions and
destructions, which 'have served' and which 'may still serve for the same use, or for a
different use if their primitive functioning is barely modified'. If this is the case,
learning how to manage these apparently prodigious instruments, avoiding selective or
manipulative distortions, is therefore the challenge that awaits us.
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CRIMINAL JUSTICE IN THE PRISM OF HUMAN RIGHTS: AN
INTRODUCTION TO THE X AIDP SYMPOSIUM FOR YOUNG
PENALISTS

By Francesco Mazzacuva’, Miren Odriozola Gurrutxaga’,
Nicola Recchia” and Alessandra Santangelo®

This volume of the RIDP Libri series builds upon the contributions to the X AIDP
Symposium for Young Penalists, which was held on 27 and 28 October 2022 at the
Department of Legal Studies of the University of Bologna. During five panels
moderated by experts, young academics from eleven different countries discussed the
current role of fundamental rights in criminal justice systems. Therefore, this volume is
divided into two five corresponding to the aforementioned panels.

General Trends of Human Rights in Criminal Justice

The introductory session was devoted to some general trends emerging today in the
evolution of the relationship between fundamental rights and criminal justice systems.
These trends usually take shape in the dialogue between the Courts, following those
paths of 'contamination' that Vittorio Manes highlighted in his preface to this volume,
in which some of the risks associated with this phenomenon are also pointed out. In his
contribution, for instance, Mattia Pinto notes that the advancement of human rights has
resulted in the discursive construction of global forms of crime and justice, warning
that in this framework penality may escape the constitutional and political constraints
that apply when the power to punish is based on constitutional sovereignty. In this
context, as is well known, one of the most controversial issues is represented by the
development of positive obligations of criminal protection, that have arisen in the case
law of the European Court of Human Rights and the Inter-American Court, with all the

* Associate Professor in Criminal Law at the University of Parma, where he was PhD graduate in 2012
and postdoctoral research fellow from 2014 to 2016, when he was appointed ordinary magistrate,
serving as a judge at the Court of Modena until 2019. He coordinated the activities of the Young
Penalists of the Italian group of the AIDP since 2015 and, at the 20th World Congress of the AIDP held
in Rome in November 2019, he was elected President of the Young Penalists Committee.

“ Lecturer in Criminal Law at the University of the Basque Country, where she obtained her PhD in Law
in 2015. She is also a member of the Basque Institute of Criminology since 2015. Since the 20th World
Congress of the AIDP in November 2019, she is a member of the Young Penalists Committee.

* Senior Researcher in Criminal Law at the University of Trieste (Italy). In 2017 he obtained a Ph.D. in
Criminal Law from the Ludwig-Maximilians University of Munich (Germany) and the University of
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problems of legitimacy that such obligations pose, punctually highlighted in Olimpia
Barresi's contribution. The capacity of fundamental rights to evolve, however, appears
far from exhausted, as shown by the recent transfiguration of the guarantee enshrined
in Article 18 ECHR, on which Jakob Hajszan's contribution dwells in depth, again
examining some critical profiles related to this dynamic. Of course, fundamental rights
must inevitably be confronted with contemporary challenges: it is well known, for
instance, that the implementation of the use of Al can jeopardise criminal law
guarantees, as pointed out specifically with regard to the medical sector by Bartolomé
Torralbo Mufioz in his contribution.

Gender-Based Violence and Human Rights

The second part deals with a topic that is as complex as central to the development of
fundamental rights at the international level. The demands for protection against
gender-based violence, in fact, intersect some essential aspects of the interaction
between punitive matters and multilevel normative systems, engaging the actors on the
supranational scene in a complex debate that is still in progress. The problems that
ECHR duties to criminalise, both positive and negative, raise in relation to nullum
crimen, the principle of extrema ratio and the fair trial are well known. In this sense, Sofia
Braschi's paper starts from those international duties, in order to analyse the degree of
implementation achieved at the national level in the fight against the various forms of
gender-based violence and domestic violence. More in detail, a first part of the work
focuses on the jurisprudence of the Strasbourg Court in relation to the priority
recognised to gender violence by national legislative reforms (the so-called Codice
Rosso). On the contrary, the Istanbul Convention is examined regarding the substantive
innovations of Law No. 69 of 2019, emphasising in this different perspective the effects,
direct and indirect effects of the duties to criminalise. The question remains, therefore,
whether criminal law represents the most effective tool to neutralise gender-based
violence and ensure maximum protection for victims of offence and discrimination.

In this sense, it is quite emblematic the case of forced marriages, a culturally oriented
offence that has witnessed a regulatory and hermeneutic course of particular interest.
Hence, sanctioning conducts that, though rooted in rather deep cultural traditions,
offend the fundamental freedoms of the individual and, especially, of women receives
significant support at an international level, strongly conditioning the sanctioning
model that follows on the domestic dimension. This theme involves the so-called
‘multiculturalist challenge' that is the focus of Giordana Pepe's contribution. Some
crimes, it is observed, refer to cultural matrices far from the prohibition of gender-
based discrimination and the canon of substantial equality that inspire the
Constitutional model. Nevertheless, the direction traced by the Istanbul Convention
represents the widespread choice to deploy the penal instrument to ensure adequate
levels of protection to women's self-determination and psycho-physical integrity.
According to the author, the offence of forced marriage requires us to reflect not only
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on the efficacy of traditional penal categories as for the goal of protecting victims, but
also, in broader terms, on the function of punitive sanctions in a promotional key.

Examining the international duties to criminalise placed in a sort of top-down
relationship with states, however, one should not overlook the demands coming from
below and testifying - in a historical perspective - to the evolution of the widespread
perception in certain social groups regarding the function and limits of criminalisation.
This opposite and symmetrical perspective inspires the third contribution by Bruna
Diniz, focused on the analysis of the drives towards criminalisation that animate a large
part of the feminist movements in the Brazilian context. Recognising the need to ensure
punishments a subsidiary nature, the central role played by the protection of women in
contemporary society has led relevant sections of civil society to defend the punitive
tools, the only ones which seems in a position to protect such important values with
reasonable effectiveness. In this context, the analysis is conducted from an evolutionary
perspective following the historical-dialectical materialism method. In conclusion, the
emphasis on criminal offences represents a proper reaction to the proven
ineffectiveness and weakness of alternative strategies, previously advocated by
feminist movements as forms of counteracting gender-based violence.

Criminal Law, Immigration and Modern Slavery

The third segment of this volume, titled "Criminal Law, Immigration, and Modern
Slavery," undertakes an examination of a contemporary issue of great significance —the
intricate confluence of criminal law and immigration law. This convergence has given
rise to the term "crimmigration," denoting the challenge inherent in demarcating
distinct boundaries between conventional criminal law and its established modes of
intervention, on the one hand, and the tools employed in regulating migration
dynamics, on the other. This complex interplay is well-illustrated through the
contribution of Filomena Pisconti. In her contribution, she meticulously charts the
manifold forms of detention applicable to migrants, particularly within the framework
of the Italian legal system. The author engages in a nuanced reflection on the viability
of distinguishing these form of detentions from traditional punitive incarcerations. This
discernment hinges primarily on the extensive evolution of the concept of punishment
within the jurisprudence of the European Court of Human Rights and the ensuing
doctrinal discourse. This endeavor extends beyond theoretical realms, as the
classification of measures as either criminal or non-criminal carries profound
implications for the application of strongly differentiated guarantees.

The intertwinement of criminal justice and immigration law also finds manifest
expression in Sara Taverriti's focused exploration, centering on access to justice for
victims of crime lacking legal residency in their host country. This marginalized cohort
is effectively precluded from seeking redress for the injustices they suffer, as they avert
any engagement with the state's enforcement machinery, given the fear of incurring
penal sanctions or, more direly, deportation due to their irregular status. This
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contribution unveils some approaches deployed across different jurisdictions to
address this problem, illuminating their merits and limitations. Ultimately, it explores
the possibility that a solution could emerge from an expansive interpretation of the
principle of nemo tenetur se detegere—a principle historically conceived for the
accused, yet here coming to help for the victim.

Intimately linked to the migration phenomenon is the lamentable issue of modern
slavery, explored in Jodo Victor Gianecchini's closing contribution. It is in fact a
criminal phenomenon that very often sees migrants as victims. The author's
examination of modern slavery is grounded mainly in the Brazilian legal context and
its corresponding legal offence. Immediately, however, the analysis becomes more
general and goes on to examine the criminological constants of this problem and its
diffusion also at a supranational level. Furthermore, the discourse encompasses policy
considerations on how criminal law may serve as an instrument in countering this
issue; considerations that are of course relevant well beyond the Brazilian legal system.

Freedom of Expression and Criminal Law

The fourth part of the volume on 'Freedom of Expression and Criminal Law' ostensibly
revisits a quintessential theme in criminal law discourse—the interplay between
criminal intervention, the safeguarding of diverse public interests or fundamental
rights, and the individual's right to free expression. This exploration, however, unfolds
within a novel context, as underscored in both contributions, characterized by the rise
of digital communication and social media. Thus, new problems arise or perhaps old
problems now present themselves in renewed guise and bring with them renewed
social implications. This holds true for both Athina Sachoulidou's initial contribution,
which navigates the intricate interrelationship among crime, criminal justice, and mass
media, and Ezgi Cirak's subsequent inquiry into the proliferation of disinformation. In
their dissection of the intricate balance necessitated between divergent fundamental
rights, both scholars draw upon not only the experiences of various national legal
frameworks (from Germany and Greece to Turkey) but also the jurisprudence of the
European Court of Human Rights, a pivotal reference in this domain.

Human Rights and Criminal Law Enforcement in European and International
Perspective

The last part of the volume analyses from a European and international perspective the
connection between human rights and Criminal Law enforcement, dealing with
various subjects, ranging from the “Crisis of EU’s Mutual Trust” to others related to
prison law, pre-trial detention and interim release of prosecuted individuals. With
regard to the first topic, Michat Wawrzynczak refers to “the process of Rule-of-Law
backsliding” that has been observed for several years in some EU countries and the
breakdown of trust among its members, highlighting their vital implications for
European cooperation in criminal matters in the AFS]. The paper identifies and
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analyses various layers of the crisis of mutual trust in the EU through the prism of the
ECJ and the ECtHR case law on the issues related to the Rule of Law and mutual trust,
as well as the judgments of domestic courts refusing to execute the EAW due to doubts
regarding the legitimacy of the other Member State’s judiciary.

The connection between human rights and Criminal Law enforcement is also studied
from a European perspective in the paper of Christos Papachristopoulos, who focuses
on the debate concerning the possible adoption of a European Prison Charter as a
legally binding document that would harmonize broad aspects of prison law at EU
level. After examining the contents and justifications behind a European Prison
Charter, the paper summarises the legitimacy concerns that the adoption of such a
Charter would raise, taking into consideration both domestic arguments on the political
will and capacity constraints and EU-centred arguments on the instrumentalization of
prisons. Finally, the author presents a number of submissions that would allow the EU
proposed action to become reality.

Closely related to prison law, important human rights issues are raised during pre-trial
detention. In this sense, Dawid Marko analyses, from a comparative and European
perspective, the use of remote hearings in the case of the participation of the suspect in
incidental proceedings on remand in detention at the pre-trial stage of the criminal
proceedings. With the aim of determining the optimal scope for the use of remote
detention hearings, the author studies first the similarities and differences between the
regulation of such hearings by selected jurisdictions, and it identifies the existence of
certain threats to habeas corpus. It then analyses the guidelines on the use of
videoconferencing in criminal matters formulated in ECHR case law applied to pre-
trial detention hearings and the most important legal and rights-related challenges with
regard to the right to effective participation in hearing and the right to effective legal
representation.

Also concerning pre-trial detention, Aze Kerte Amoulgam examines, from an
international perspective, the current state of ICC law and its interpretation by the case
law of the ICC with regard to the right to interim release of persons prosecuted for
charges of serious international crimes. The paper analyses in various sections the
difficulties and obstacles that arise at different stages: not only at the time of the
limitation of liberty —highlighting the triumph of the arrest warrant over the summons
to appear—, and at the request for provisional release —among others, the level of proof
and its mode of administration, and the systematic consideration of the seriousness of
the crimes and the heavy penalty incurred as flight factors— but also at the time of the
reparation of the violation of the right to liberty, mainly due to the requirement of
grave and manifest miscarriage of justice.
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GENERAL TRENDS OF HUMAN RIGHTS IN CRIMINAL JUSTICE






RIGHTS-DRIVEN GLOBAL PENALITY
By Mattia Pinto*
Abstract

This paper examines and evaluates the role of human rights in enhancing and expanding penal
powers across the globe. It discusses various aspects of this phenomenon, such as the exercise of
extraterritorial jurisdiction by national courts to prosecute human rights violations, the
establishment of international courts and tribunals, and the imposition of penal obligations on
states by international human rights bodies. The paper argues that the advancement of human
rights has resulted in the discursive construction of global forms of crime and justice. In this
discursive framework, certain wrongdoings that are considered to be of universal concern
automatically trigger calls for criminalisation and punishment, regardless of context,
consequences or feasibility. However, as the paper contends, when penality operates globally
under the banner of human rights, it may escape the constitutional and political constraints that
apply when the power to punish is based on constitutional sovereignty. It may also become a tool
for powerful countries to exert coercion beyond their borders.

1 Introduction

Human rights became the dominant moral language of international politics in the late
1970s.! Since then, appeals to human rights have increasingly been used to enlarge the
reach of penal powers around the world. This expansion has entailed the creation of
international criminal tribunals, the institution of criminal proceedings against human
rights violators and the introduction of new human rights-based offences. The use of
human rights to strengthen penality also occurs at the level of discourse. In particular,
the twin assumptions that effective human rights protection requires criminal
accountability and that impunity causes further human rights violations have become
essential parts of the ways we generally think and speak about human rights.

The embrace of penality by human rights — what Karen Engle calls the ‘turn to criminal
law in human rights? — has been subject to growing attention in recent years. This
development has generally been welcomed as largely uncontroversial among legal
practitioners, human rights advocates and many scholars. In some circumstances, for
instance when gross abuses are committed, the assumption that human rights require
criminalisation and punishment has been internalised to the point that it is deemed
self-evident. Individual criminal accountability is viewed as an essential element of
human rights protection: it would provide redress for victims of abuses, prevent future
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violations through deterrence and affirm respect for human rights law and values.? For
Kathryn Sikkink, for example, this ‘new’ trend of holding perpetrators of serious
human rights violations criminally accountable fostered a ‘justice cascade’ and led to an
improvement in human rights and democracy, because the occurrence of prosecutions
has reduced the general level of repression.* Recently, however, a growing body of
critical scholarship has questioned the pursuit of human rights protection through
criminalisation and punishment.? Engle, in particular, has identified four main concerns
regarding the embrace of criminal law in human rights.® She argues that criminal law
individualises and decontextualises abuses;” it displaces conceptions of economic
harms and related remedies;® it demands alignment with the carceral state;> and it
distorts how historical materials are collected and history is narrated.!

Building upon this line of critical studies, this paper delves into how human rights
have contributed to strengthening and expanding penal powers around the world. It
both illustrates and questions this trend. Section II explores different aspects of this
development, such as the use of extraterritorial jurisdiction to prosecute human rights
abuses in national courts, the creation of international courts and tribunals, and the
imposition of penal obligations on states by international human rights bodies. Section
III argues that the promotion of human rights has led to the discursive construction of
distinctly global forms of crime and justice.! Within this discursive schema, certain
wrongdoings deemed to be of universal concern automatically elicit demands for
criminalization and punishment, irrespective of context, implications or feasibility.
Section IV highlights the adverse implications of a global penality that is normatively
grounded in human rights rather than on a political order. This foundation runs the
risk of casting an aura of inevitability around the operation of criminal law, thereby
precluding alternative, non-punitive responses to human rights violations. Moreover,
human rights may end up justifying the dissemination and expansion of punitive
responses around the globe, rather than moderating state penal policies. Ultimately, the
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paper argues that a global, human rights-driven penality does not necessarily enhance
human rights protection, but instead can be used by powerful countries to act
coercively beyond their territorial boundaries.

2 Trends
2.1  Extraterritorial Jurisdiction

During the 1970s, many political refugees from authoritarian regimes in Eastern and
Southern Europe and South America fled to Western Europe and North America. It
was evident that domestic laws and institutions were inadequate in addressing the
systematic human rights abuses that these exiles experienced, particularly when such
abuses were used to sustain a totalitarian regime. With no international criminal court,
the concept of universal jurisdiction was employed as a solution. Universal jurisdiction
refers to the authority of a state to exercise its criminal jurisdiction over crimes
regardless of the place of commission or any link to nationality. It was the Convention
against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment
(Torture Convention),’? adopted in 1984, that marked the turn to universal jurisdiction
as a means of addressing human rights violations.’® Under Articles 5-7, states parties
must submit any case involving acts of torture to their competent authorities for the
purpose of prosecution, without any regard for the place of commission of the acts, if
suspects are in their territory and are not extradited. These provisions lay down the
legal principle of aut dedere aut judicare (a duty to extradite or prosecute), the purpose of
which is to ensure that no safe haven from criminal prosecution is granted to
perpetrators of torture.

The Torture Convention represents a watershed in the promotion of criminal law for
the purpose of human rights protection. Since this convention, several other treaties
have sought to make prosecution of gross human rights violations legally obligatory.'
While many of them do not contain provisions for universal jurisdiction, some do.
These include the Inter-American Convention to Prevent and Punish Torture (1985),"
the Inter-American Convention on Forced Disappearance of Persons (1994),'6 the
Optional Protocol to the Convention on the Rights of the Child on the Sale of Children,
Child Prostitution and Child Pornography (2000)” and the International Convention
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for the Protection of All Persons from Enforced Disappearances (2006).1% All these
treaties oblige states parties to assert universal jurisdiction if they do not extradite
suspects who are present in their territory. In addition, it is also generally agreed that
international customary law allows the use of universal jurisdiction with regard to
crimes considered particularly heinous by the international community, such as crimes
against humanity and genocide.” Although national legislation enabling universal
jurisdiction for atrocity crimes is technically not the result of human rights law, it is
undisputed that it serves to some extent a human rights cause.?

In practice, universal jurisdiction for human rights abuses remained a dead letter until
the late 1990s. However, with the turn of the century, individual criminal
accountability by reference to human rights gained momentum and several states
began prosecuting foreign perpetrators for abuses committed abroad.” The general
perception was that a ‘new age of accountability’ was replacing an ‘old era of
impunity’.?> The arrest of Chilean dictator Augusto Pinochet in London, following a
Spanish extradition warrant for torture and human rights violations, is viewed by
many as a turning point.® For Noemi Roht-Arriaza, this event represented the most
significant step towards global accountability for leaders who committed gross
abuses.? In recent years, human rights obligations have been invoked in the
prosecution and punishment of individuals responsible for mass abuses. The Pinochet
case gave practical effect to the Torture Convention and revitalised universal
jurisdiction for human rights abuses. Despite criticism,” universal jurisdiction today
appears to be a common jurisdictional basis for preventing impunity for human rights
abuses, especially for mid-level perpetrators.? A 2021 study shows that universal
jurisdiction has been endorsed by 109 states and that the number of prosecutions is
growing, with eighteen prosecuting countries and about sixty cases in 2020.
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In addition to universal jurisdiction, states have increasingly used other jurisdictional
bases to prosecute human rights abuses committed abroad. Foreign trials through
passive personality jurisdiction? have been conducted since the 1990s for human rights
violations in Latin America.?? Several activists, unable to have investigations launched
in their own countries, have strategically pressured prosecutors in Spain, Italy and
France to start criminal proceedings against violations that occurred in Argentina, Chile
or Uruguay against citizens with Spanish, Italian or French passports.* Passive
personality also appears to provide the basis of many criminal proceedings involving
senior African officials before European courts.®® Active personality® is also widely
used. According to Frédéric Mégret, when it comes to the gravest international crimes,
‘active nationality jurisdiction does more work, in the background, than the
aesthetically striking, but practically exceptional, principle of universal jurisdiction’.®
All the treaties containing aut dedere aut judicare provisions in fact enable states parties
to establish their jurisdiction when the defendant is one of their nationals.? In addition,
a number of scholars believe that when universal jurisdiction is not available, there is a
self-standing human rights obligation to assert active personality jurisdiction, even
absent a specific treaty provision to that effect.> The assumption is that if a state fails to
investigate violations which have occurred in its territory, other states involved
through their nationals are encouraged, if not mandated, to conduct the prosecutions
themselves.

2.2 International Criminal Law

The history of international criminal tribunals is often celebrated as a triumphant story
of human rights protection. However, international criminal law has not always been
concerned with human rights. For instance, the Nuremberg Trials focused mainly on
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aggression, while the Holocaust and other atrocities remained secondary.® Only in the
1990s did international criminal adjudication become part of the human rights agenda
and shifted its attention to accountability for human rights violations.?” In 1993, the
atrocities in the Balkans prompted the United Nations Security Council (UNSC) to
establish the International Criminal Tribunal for the former Yugoslavia (ICTY).® The
following year, the UNSC created the International Criminal Tribunals for Rwanda
(ICTR) in response to the genocide and other atrocities committed in the country.*
Though these acts were primarily violations of the Geneva and Genocide Conventions,
they were also regarded as human rights violations due to their universal moral
repugnance. The ICTY and ICTR exercised direct criminal jurisdiction over the
international crimes committed in the former Yugoslavia and Rwanda until their
functions were transferred to the International Residual Mechanism for Criminal
Tribunals between 2015 and 2017.

The institutionalisation of the ad hoc tribunals led to the creation of a permanent
international criminal court. The Rome Statute was adopted in 1998 and entered into
force in 2002. The ICC was hailed as “a gift of hope to future generations, and a giant
step forward in the march towards universal human rights and the rule of law’.*! Since
then, the Court has been considered the cornerstone of a broad human rights agenda:
the “fight against impunity’. The connection between human rights and international
criminal law is hardly disputed, as scholars, practitioners and non-governmental
organisations (NGOs) overwhelmingly concur that human rights are sources and
raisons d’étre of international criminal justice.? The ICC appears to fulfil a dual human
rights mandate by promoting fair trial and high standards of detention as models for
national systems and utilising the preventive, retributive and expressive functions of
criminal sentences to advance human rights standards.

The fight against impunity in international criminal law extends beyond prosecution in
international fora. International criminal law also aims to penetrate the domestic level
by promoting national prosecution and the implementation of penal mechanisms for
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serious human rights violations. The ICC’s jurisdiction, for instance, is based on the
principle of complementarity.®> On the one hand, the Court has jurisdiction over
international crimes when states are unwilling or unable to prosecute.** On the other,
states are compelled to conduct effective criminal investigations and trials if they wish
to avoid the intervention of the ICC (positive complementarity).®* In this way,
complementarity fosters ‘heterogeneity in terms of the number of institutions
adjudicating international crimes, but homogeneity in terms of the process they follow
and the punishment they mete out’.4

The creation of international criminal institutions is often an attempt to lift the
obligations to punish human rights violations out of the politics and injustice
associated with the national sphere.#” International bodies supposedly provide a
neutral and apolitical response to chaotic local politics and administer criminal justice
in external settings through universal rules and procedures.®® They are opposed to
domestic political powers, which are seen as incapable of managing complex social
problems, including the protection of human rights.® The assumption of the
inadequacy of domestic justice has long remained unchallenged, especially throughout
the 1990s. However, in more recent years, critiques and limitations of trials on the
international stage have led to the creation of hybrid criminal tribunals that integrate
both domestic and international structures.® Examples of these institutions include the
Sierra Leone Special Court, the Extraordinary Chambers in the Courts of Cambodia, the
Kosovo Specialist Chambers and Specialist Prosecutor’s Office, the Special Tribunal for
Lebanon and the Extraordinary African Chamber.
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2.3  Penal Obligations by Human Rights Bodies

During the last three decades, the Inter-American Court of Human Rights (IACtHR),
the European Court of Human Rights (ECtHR), the UN Human Rights Committee
(UNHRC) and other human rights bodies have interpreted their mandates to monitor
compliance with international conventions as to enable the imposition of obligations on
states in criminal matters.5? These institutions increasingly rely upon human rights law
to supervise national prosecutions and order states to ensure criminal accountability at
the domestic level.® These bodies are not criminal courts and cannot find individual
responsibility. Nevertheless, they influence how national systems exercise criminal
jurisdiction over serious human rights violations and intervene when states appear
unable or unwilling to act as required.

In the context of the Organisation of American States (OAS), the first IACtHR decision
in a contentious case, Velasquez Rodriguez v Honduras (1988), is also the leading case of
the Court’s invocation of criminal accountability.>* The IACtHR ruled that states have a
dual duty to refrain from violations and to prevent, investigate and punish them, even
if state authorities are not directly involved in the abuse.”> Although, in that case, the
IACtHR did not order Honduras to adopt penal measures as a remedy, in the mid-
1990s it started prescribing such measures, instructing states to effectively prosecute
and punish individual perpetrators.® Today, the IACtHR considers the failure to
deploy criminal sanctions as a violation of human rights per se, and in cases of torture
and enforced disappearance, the duty to punish has even attained the status of jus
cogens.”’

The ECtHR has also developed a body of case law on state obligations in criminal
matters.”® The seminal case is X and Y v Netherlands (1985), where the Court held that
the ‘effective deterrence’ for protecting sexual integrity ‘can be achieved only by
criminal-law provisions’.®® Following this decision, the state’s obligation to criminalise
human rights abuses has also been restated with respect to the right to life,® torture
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and other ill-treatment,® forced labour and human trafficking.®? Additionally, the
ECtHR orders states to enforce their criminal law through ‘thorough and effective
investigation capable of leading to the identification and punishment of those
responsible’.®* The UNHRC has also developed similar case law on the duty to
prosecute human rights violations, including arbitrary killing, enforced disappearance,
torture and ill-treatment, sexual and domestic violence and human trafficking.® The
UN Committee Against Torture is another body that has consistently ordered states to
investigate and punish acts of torture and ill-treatment.®> Finally, it is worth noting the
ongoing equip the African Court on Human and Peoples’ Rights with a fully-fledged
criminal jurisdiction through the Malabo Protocol.®

The case law on state obligations in criminal matters has had a significant impact on
domestic legal systems. Pursuant to human rights bodies” decisions, states have started
new criminal investigations and prosecutions, overturned amnesties, introduced new
offences and created new institutions to facilitate criminal accountability.®” For instance,
in Simdn, Julio Héctor y Otros (2005), the Argentinian Supreme Court relied on the
IACtHR case law to exclude the application of amnesty, statutory limitations and the
principle of non-retroactivity.® Italy introduced the crime of torture in the Italian
Criminal Code following an ECtHR decision,® and in the United Kingdom, the
adoption of the Modern Slavery Act 2015 was influenced by ECtHR case law on state
obligations to criminalize labour exploitation.”

3 The Discursive Construction of Global Crime and Justice

As we have seen in the previous section, in the last few decades, human rights have not
only made criminal law one of the main instruments for their promotion but have also
allowed it to move across and beyond borders. The use of human rights to trigger the
application of criminal law transcends national borders because of potential
detachments between the sites where proceedings are held, the nationality of the
victims and offenders, and the location of the wrongdoings. It also transcends national
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boundaries because of the widespread belief that the universal conception of human
rights mandates global justice — generally translated as the need for criminal
accountability regardless of the context, implications and practicability.”

Since the 1970s, the rise of human rights has led to the emergence of a supposedly
global sensibility for certain values deemed universal — in terms of their nature (as
concerning every human being) and prescribed recognition (their being non-
negotiable). In the most serious cases, conduct that infringes these values has been read
in terms of legally proscribed crime rather than simply injustices and wrongdoings.”
However, this is not ordinary crime: given the universality of the breached values,
crime against human rights is discursively produced as global crime. Unlike
transnational organised crime or cybercrime, for example, where it is the conduct that
is supposedly of global reach, here it is the norm that is of global concern.” Yet rather
than being conceived as a product of human rights sensibilities and institutions, global
crime is seen to pre-exist the former and authorise the existence of the latter.” The story
goes that human rights violations were left unaddressed for centuries because they hid
behind the shield of state sovereignty.”> They were the most serious crimes but were
not punished as no system of justice to prosecute them existed. This system — the story
continues — was first created in 1945, then halted, but resumed in the early 1990s. Since
then, the international community has managed to penetrate ‘that powerful and
historically impervious fortress — state sovereignty — to reach out to all those who live
within the fortress’.”

Insofar as human rights abuses are framed as global crime, the most appropriate
response to advance the human rights regime appears to be a system of global criminal
justice — albeit still dependent to a very large extent on the coercive and legal
machinery of (some) states — rather than large-scale redistribution or a profound
transformation of society.”” Criminal law and legal processes that can penetrate the
borders and the boundaries of territorial sovereignty are positioned as best able to
defend human rights values wherever and whenever they are threatened. This has led
to the de facto creation of a decentralised system of global criminal justice.”® As seen in

71 Leigh A Payne, ‘The Justice Paradox? Transnational Legal Orders and Accountability for Past Human
Rights Violations” in Terence C Halliday and Gregory Shaffer (eds), Transnational Legal Orders
(Cambridge University Press 2015) 440-441.

72 McMillan (n 47) 165.

73 ibid.

74 Similarly, in the context of international criminal law, ibid 168.

75 Antonio Cassese, ‘Reflections on International Criminal Justice’ (2011) 9 Journal of International
Criminal Justice 271, 272.

76 ibid 273.

77 Robert Meister, After Evil: A Politics of Human Rights (Columbia University Press 2011) 1.

78 Joachim ] Savelsberg, ‘The Anti-Impunity Transnational Legal Order for Human Rights: Formation,
Institutionalization, Consequences, and the Case of Darfur’ in Gregory Shaffer and Ely Aaronson (eds),
Transnational Legal Ordering of Criminal Justice (Cambridge University Press 2020) 208.

32



section II, it comprises national courts exercising extraterritorial jurisdiction; ad hoc
international and hybrid tribunals; a permanent international court; and human rights
bodies which order states to undertake criminal prosecutions. Altogether, these
institutions — and the individuals, NGOs and trans-governmental networks that push
them to act — promote a global norm of criminal accountability for human rights
violations. This system is not completely settled. As Leigh Payne has observed,
‘[a]lthough the duty to prosecute gross violations of human rights seems to be a clear
mandate in international law, its application soon reveals its ambiguity’.” Trials for
human rights violations are held at the national and supranational levels, yet most
perpetrators do not face prosecution. Nonetheless, the fact that impunity for human
rights abuses is still widespread around the world seems to be related to a deficiency in
effectiveness or power politics and less to an (open) rejection of the underlying norms
and values.

The creation of a global system of crime and justice has not simply facilitated global
penality. It is arguably affecting the normative foundations of criminalisation, albeit
mainly for those crimes which are serious human rights violations. Conventionally,
criminalisation emanates from sovereign statehood and is based on the idea that the
state has a monopoly over the legitimate use of violence.®® This perspective is
challenged when it comes to the global system of crime and justice founded on human
rights values. Rather than resting on sovereignty, the right to punish may be said to
derive from the global commitment to protect ‘universal, indivisible and interculturally
recognised human rights’.#' This commitment, in turn, enables states to exercise penal
functions to uphold and defend universal values not only on their territory but also
abroad. It also gives normative legitimacy to international courts and tribunals to
adjudicate in place of national courts.’? In the words of Mégret, here ‘international law
comes first and, looking downward as it were, mandates that the criminal law be used
for ... the protection of basic human rights’.$

In a context where the principle of sovereignty is subordinated to that of humanity and
human rights,® all states can be seen as having the same right to criminally adjudicate
serious human rights abuses. They merely stand as proxies enforcing universal values
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on behalf of the international community.® If priority is given to national institutions or
otherwise, it is due to practical, rather than normative, considerations. For instance,
proximity to crime may be an important factor for having domestic prosecutions, while
the presence of the accused in another state or political pressures at the national level
may be crucial in triggering the intervention of foreign or international courts.

4 The Limits of Value-Based Global Penality

The creation of a system of global penality in the last few decades has not been without
controversy. With regard to extraterritorial prosecutions of human rights violations,
realist scholars in international relations have criticised universal jurisdiction for
interfering with transitions to democracy and peace,® or impinging upon other states’
sovereignty.#” Given the number of proceedings involving African leaders, some
African governments have also argued that universal jurisdiction is a form of neo-
colonialism.® The same criticism has also been directed towards international criminal
adjudication and, in particular, the ICC# Yet the large majority of international
organisations, NGOs, practitioners and commentators working in the area of human
rights strongly favour global penality as an effective means of responding to human
rights violations. They have become accustomed to requiring penal action for human
rights abuses without interrogating what is involved in this process. While a global,
human rights-driven penality may appear as the ‘the most civilized response’ to human
rights violations,® it is nonetheless important to critically reflect on the risks it may
entail.

In political theory, criminalisation and punishment are among the most salient
manifestations of state authority.”® Criminal law contributes to one of the ultimate aims
of the state, that is, the provision of security and order.”? Accordingly, the questions of
what, when and how much a state should criminalise and punish primarily invite
political answers related to how a state has to fulfil its security obligations. The
boundaries of crime and the form of sanctions vary in different states according to their
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underlying political order. However, this construction staggers when criminalisation
and punishment are made global endeavours. In the absence of a world state, the
operation of global penality cannot rest on a political order. Rather, normative order is
created by appeal to universal human rights values. Global, human rights-driven
penality is grounded on a value-based order, which appears as universally recognised
by, and adaptable to, all political contexts.”® Here, the resort to criminal law is no longer
a political decision but a moral obligation. It is not dependent upon the choices of a
political community. Rather, criminalisation and punishment spring spontaneously
and boundlessly from universal moral values. The more sorts of behaviours come to be
regarded as serious human rights violations with the passage of time, the more penality
grows and expands on the global stages. The fact, for instance, that environmental
damage or business corruption have increasingly been considered human rights
violations seems to have encouraged an expansion of their penalisation. Examples are
the attempts to make ‘ecocide’ a crime subjected to international adjudications® or the
efforts to prosecute the real import of bribery on an extraterritorial basis.*

Ironically, human rights-driven developments risk undermining sovereign protections
based on the rule of law. In fact, a value-based global penality lacks the checks and
balances of the democratic process that are present when criminal law is grounded in a
constitutional political order. Its foundation on human rights would in theory require
that penal power be exercised humanely and in line with international human rights
standards. Yet the theory is one thing; another matter is how international and
domestic courts operate in practice. The danger, far from being hypothetical, is that
they may embrace illiberal criminal doctrine to ensure the punishment of human rights
violations at all costs.” Even if due process standards were consistently observed, the
reins of this value-based penality would remain very much loosened. As a moral
obligation, the prosecution of the gravest human rights abuses is required in every
circumstance.®® This means that amnesties, pardons or statutes of limitations are
unacceptable if they cover genocide, war crimes, crimes against humanity (including
disappearances) or torture.” Any approach that would even imply a laxity towards the
responsibility of human rights violators is rejected as it would question the seriousness
of the wrong committed and jeopardise the universality of the values breached.
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However, this assumption prevents important countervailing interests from being
taken into account, even where they may militate against criminal prosecutions.'®
These may include political stability and peace, economic justice, reconciliation, the
uncovering of historical truth and institutional reform."® The political community
where human rights violations have occurred is also deprived of the opportunity to
decide for itself how to deal with situations of serious wrongdoings — perhaps pursuing
unconventional avenues to justice. For instance, in 1995, South Africa established a
Truth and Reconciliation Commission (TRC), whose purpose was, amongst others, to
grant amnesty and waive criminal and civil liability for those who disclosed their
wrongdoings during the apartheid period, if associated with a political objective.’®? Yet,
the South African TRC experience is no longer regarded as a legitimate model of
justice. According to Juan Méndez, today the South African-style ‘conditional amnesty’
would be unacceptable if it covered the gravest human rights abuses.!®

In addition, criminal law, albeit grounded in human rights in normative terms, is not
deprived of its penal character, notably its reliance on police control and incarceration
as well as its potential to be enforced disproportionately and arbitrarily. While criminal
prescription and adjudication can become global, criminal enforcement is always very
much rooted in the state system.!™ Both international and national courts rely on states’
police forces to identify and arrest alleged human rights violators. If their trials
conclude with a guilty verdict, they need prisons where those convicted and sentenced
can be sent. The context of discriminatory criminalisation, police brutality, harsh prison
conditions and mass incarceration across many regions of the world would be expected
to advise reflexivity and caution in invocations of global penality. However, the human
rights discourse tends to move concerns about the inequality, prejudice and violence
that stem from penality into the shadows. When justified in human rights terms,
prosecutions and trials are generally portrayed as humanitarian, rather than punitive,
endeavours. In other words, human rights run the risk of conferring legitimacy to
punitiveness by covering it up with a moral gloss. Led by the human rights discourse,
penality arrives in a progressive and enlightened guise and is easily welcomed into the
system, raising only minor criticism. While human rights actors have generally
condemned overreliance on criminal justice led by populist rhetoric, such an expansion
is instead demanded when criminal law is used in the name of human rights. The same
individuals who criticise harsh prison conditions and over-criminalisation in the
context of ‘tough-on-crime’ policies gladly accept extensive penal control to promote
universal values around the world.
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In so doing - and this is what is more concerning — human rights become a key vehicle
both for the transnationalisation of punitive projects and for lending some states the
opportunity to expand their coercive power beyond their borders.'® Recent
criminological contributions have shown how penal power already travels across
national borders and geographic regions, especially from the Global North to the
Global South.' Western intervention into southern countries’ penal sectors is justified
on humanitarian grounds and usually takes the form of ‘penal aid’ aimed at state-
building efforts and migration control.'’” Global penality in the name of human rights
may be seen as another example of this trend — a trend towards ‘the expansion of
sovereign power over familiar, racialized, subjects and places’, with the aim of
‘reasserting control, or at the very least, reimagining it, in places where” Western states
once ruled.’® Far from promoting social justice in every region of the world, human
rights-driven global penality ultimately risks perpetuating unequal global power
structures.

5 Conclusion

Human rights are a driving force of penality across the world. They are at the basis of
the use of extraterritorial criminal jurisdiction to ensure that perpetrators of the most
serious human rights abuses do not escape justice. Human rights considerations have
also underpinned the institution of international and hybrid criminal tribunals, which
appear as the cornerstones of the ‘fight against impunity’. Human rights bodies have
also imposed positive obligations in criminal matters. Pursuant to these bodies’
decisions, states have introduced new offences, started new investigations, overturned
amnesties and created new institutions to facilitate prosecution. Human rights do not
merely foster penal power across the world, they also discursively produce the idea of
global crime — namely crime against human rights values — which naturally requires a
decentralised system of global justice to address it. In this context, criminalisation no
longer appears to emanate from sovereignty, but from the values of the international
community. However, a global, human rights-driven penality is not necessarily more
benign and less problematic. Penality, whatever its source of legitimacy, ultimately
remains the exercise of the state’s coercive power. Yet, when penality operates globally
in the name of human rights, it may run free of the constitutional and political
constraints that are present when the power to punish finds its foundations in
constitutional sovereignty. Penality may also become a tool for expanding the coercive
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power of states — in particular, of certain states — beyond their borders that is readily
welcomed into the system, raising only minor criticism.
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THE CONTROVERSIAL FRAMING OF THE POSITIVE
OBLIGATIONS OF CRIMINAL PROTECTION: THE RIGHT TO
TRUTH IN THE SILENT DIALOGUE BETWEEN TWO COURTS

By Olimpia Barresi*
Abstract

This paper aims to provide an account of the positive obligations of criminal protection that have
arisen in the case law of the European Court of Human Rights and the Inter-American Court.
Through a historical overview of the emergence of such obligations, the analysis will attempt to
outline how positive obligations are intended to act as a restrain to ensure the effectiveness of
fundamental rights, particularly the right to life and other core rights. This contribution means
to critically assess the legitimacy of positive obligations, their scope, and their capacity to affect
the criminal justice system. Emphasis will be placed on the development of a new right, namely
the right to truth, in an attempt to understand how it has emerged as a counter narrative to the
prosecution of past crimes against humanity beyond statutory limitation.

1 Introduction: positive obligations of criminal protection

Over the past fifty years, the criminal law system has witnessed a remakable opening
thanks to the emergence of supranational sources.!

This paper traces the genesis and characteristics of the positive obligations of criminal
protection as emerged from the European and Interamerican Court of human rights; it
also focuses on the development of a new right, the right to truth, and on the problems
that have arisen from this, with regard to the issue of legal impunity; lastly, it assesses
the possible remedies that do not involve the imposition of obligations on states, but
that involve alternative solutions.

* Olimpia Barresi is a PhD graduate at the Alma Mater Studiorum of Bologna, in joint supervision with
the University of Luxembourg. Her research is centred on the relationship between Artificial
Intelligence (A.L) and Criminal law. In 2018, she spent a period at the University of Buenos Aires
(UBA), where she focused on positive obligations in Criminal Law in a comparative perspective.

! Punitive obligations deriving from the recognised (and indirect) criminal competence of the EU,
obligations deriving from the reading of the Constitution, and, finally, obligations deriving as a
category recognised by the jurisprudence of the ECHR have recently emerged. See Petra Velten, ‘Diritto
penale europeo’, [2006] Criminalia 126. In Italy, the debate was concentrated and sharpened between
the '70s and '80s with the censures of constitutional illegitimacy in malam partem on the Merli Law and
later, on the abortion law. Therefore, the debate on the positive obligations of penal protection, which
originally developed within the Italian constitutional framework, in time began to enter and make its
way also into the legal space of the European Union, thus influencing the domestic legislator's
discretion on punitive choices. Clearly, one considers how the debate on obligations deriving from the
ECHR is the one that has posed the greater number of problems, as issues different from those
developed at the domestic constitutional level have arisen.
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For methodological purposes, this paper chooses to compare two distinct regional legal
entities, the European and the Inter-American Court, which, over a lengthy period of
time, seem to have confronted silently on the approach to the phenomenon of serious
violations of fundamental rights. By this, generating new reflections on the role of
criminal law.2

The paper outlines the general pattern of positive obligations deriving from Art. 2
ECHR,? with a focus on the rights to life, and the development of these in the context of
specific categories of crimes committed by a State in the case of a serious violation of
human rights? The main objective is precisely to highlight the progressive
development in the case law of the two supranational human rights Courts that, in
various aspects, have affected the wide and (for a long time) 'untouchable’ sphere of
criminal discretion of countries. In particular, how the emergence and
acknowledgement of a need for justice and truth' has confronted — on the part of the
two Courts — demands for a justice system, which is able to surmount situations of
impunity and restore the guarantees States must ensure to protect certain basic rights,
relying on the instruments of the law and on criminal sanction.*

2 A brief excursus: the progressive recognition of positive obligations in the
jurisprudence of supranational Courts

Criminal law, as a whole, can have two different functions with respect to the
protection of fundamental rights.> On the one hand, the more traditional task consists

2 Credit is due to the first McCann v. the United Kingdom decision, which is of fundamental importance
because for the first time, it enshrines the existence of positive obligations implicit in the duty to protect
the right to life under Article 2 ECHR. In fact, this ruling had on the one hand, established an obligation
relating to the manner in which police operations are conducted and, on the other hand, a positive
obligation, of a more strictly procedural nature, to conduct an effective investigation.

3 Valeria Scalia, ‘Una proposta di ricostruzione degli obblighi positivi di tutela penale nella
giurisprudenza della Corte europea dei diritti dell'uomo. L’esempio degli obblighi di protezione del
diritto alla vita’ I (2020) Archivio penale 3.

¢ In these two contexts, it is precisely the reflection on the impact on the 'arbitrariness of what and
whether to punish' that has led to the idea that, when faced with requests for 'incrimination' of a
supranational matrix, there is a risk of transforming the national legislator from 'creator and author' into
a mere 'executor' of criminal policy options not directly linked to the democratic body, but to a third
party, also having direct repercussions on the constitutional guarantee of the reservation of the law.
Indeed, 'the break with the age-old illunistic tradition in the penal field suggests a deeper reflection on
the axiological dimension and the political component of criminal law, when it is influenced by the
penalisation indications of constitutional and supranational origin', see Caterina Paonessa (n 3).

5 On this point, see Domenico Pulitano, ‘Diritti umani e diritto penale’, in Carlo Meccarelli, Massimo
Palchetti and Paolo Sotis (eds.), Il lato oscuro dei diritti umani (Dikinson 2014) 81; Ombretta Di Giovine,
‘Diritti insaziabili e giurisprudenza nel sistema penale’, in Carlo Meccarelli, Massimo Palchetti and
Paolo Sotis (eds.), Il lato oscuro dei diritti umani (Dykinson 2014) 263; Stefano Manacorda, ‘“Dovere di
punire”? Gli Obblighi di tutela penale nell’era dell'internazionalizzazione del diritto’, in Carlo
Meccarelli, Massimo Palchetti Paolo Sotis (eds.), Il lato oscuro dei diritti umani (Dykinson 2014) 307.
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in having criminal law act as a limit to punitive intervention;® on the other hand, a
balance must be struck between the requirements of crime prevention and repression
and the respect of fundamental individual rights.” The debate on the use of criminal
law in the field of human rights has based its analysis on the conduct of the states and
how effectively they are able to guarantee beneficial protection of these rights and
integrity of the subjective legal situations covered by the ECHR.#

At supranational level there has been a growing need to guarantee a kind of special
protection to certain rights deemed 'fundamental’ (so called core rights). The point was
the recognition of clear positive obligations by states to protect themselves in the
prevention and repression of certain rights. In the perspective of a criminal law
'servant’ with respect to the protection of fundamental rights, the idea that has been
emerging at a supranational level is that of a two faced instrument of criminal law
capable of repressing (as ius terribile) but at the same time ensuring, as effectively as
possible, the protection of certain legal assets. All this has undoubtedly clashed, since
the origins of a debate still very heated, with some underlying legal principles,
including the difficulty and the limits always placed on dialogue and the possible
intrusion into the criminal field of each local legal system.

The interpretation and the 'legal' recognition based on it that looked at fundamental
rights as something in need of enhanced protection, was engendered by and descended
directly from art. 1 ECHR and, in parallel, from art. 1 of the CADH.® It was thus held
that the principle that certain rights and freedoms of the human being must be
respected by states in a twofold sense descends from Art. 1 ECHR interpreted as an
open clause: it is imperative to provide certain measures to be adopted concerning
what and how much to punish but, at the same time, to provide measures aimed at
controlling repressive actions of state intervention.

The supranational debate on positive obligations of criminal protection started in
parallel with the emergence of the position taken by both the Court of Strasbourg and

¢ On this point, refer to the doctoral thesis by Serena Ucci, L’anticipazione della tutela tra opzioni di
politica criminale e ratio di tutela. Limiti ad un uso simbolico del diritto penale (University of Naples
2017).

7 In Italy, the debate has centred on reflection around the principle of damage as an idea of necessary
protection according to a criterion of the 'ethical minimum', with regard to damage done or occurring to
certain goods considered to be very fundamental, such as life, physical integrity and personal freedom.
Clearly, "the questions of legitimacy of the ECHR system, and of the European Court of Human Rights,
to provide positive obligations of criminal protection binding on national legislators must also be
assessed taking into account the risk of crystallising judgements of moral or ethical disvalue prevailing
(or widely prevailing) in a given historical moment and in a certain geographical area, with the
consequence of being able to trigger, if not adequately controlled and rationalised, processes of criminal
stigmatisation of human conduct considered deviant from the dominant morality”, Valeria Scalia (n 5) 8.
8 See Caterina Paonessa (n 3) 52.

9 This is the abbreviation used for the Convencion Americana de Derechos Humanos.
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the Inter-American Court which gradually conducted an assessment on the protection
of certain legal assets. The case-law of both courts has recognised specific incriminating
obligations binding on the member states. At first, the debate focused on two
obligations: the protection of the right to life and the protection of the right to physical
and mental integrity of individuals. Namely, the Court set up a "range of values” in
which the above-mentioned rights are at the top of the list for the crucial role they have.

To sum up, the developments and the attention paid to situations of impunity, which
have taken place in certain geographical contexts, must be traced back to a particular
direction taken, in first place, by the Inter-American Court, which has been confronted
with criminal justice, at some times, ineffective in ensuring adequate repression and
forms of prevention in cases of serious and systematic violation of human rights.

3 A new face of criminal law: the impact of criminalisation obligations on
discretionary choices

The peculiarity of the obligations coming from the supranational sources involves all
the articulations of state power, as legislative, executive, and judicial power must all
provide the efficient fulfilment of these obligations. Consequently, and this is the most
relevant and delicate point, recognising them would require national legislatures to
adopt real incriminating norms whenever the supranational Courts deem this to be the
only suitable remedy to guarantee effective protection of the rights and freedoms
protected by the Convention.

The case law evolution and the path taken by the supranational Courts has led to some
reflections on the criminal law seen as a necessary factor for the protection of human
rights', in both a preventive and repressive function'® with respect to their violation. At
the same time, it considers punitive intervention as one of the positive benefits that
States are internationally bound to guarantee.

10 Vittorio Manes, ‘Introduzione. La lunga marcia della Convenzione europea ed i nuovi vincoli per
I'ordinamento (e per il giudice) penale interno’, in Vittorio Manes and Vladimiro Zagrebelsky, La
Convenzione europea dei diritti dell’'uomo nell ordinamento penale italiano (Giuffré 2011) 49. On this point, see
also, Stefano Manacorda, ‘“Dovere di punire”? Gli Obblighi di tutela penale nell’era
dell'internazionalizzazione del diritto” in Alfonso Maria Stile, Manacorda and Vincenzo Mongillo (eds.),
I principi fondamentali del diritto penale tra tradizioni nazionali e prospettive sovranazionali (Edizioni
Scientifiche Italiane 2015) 107, which excludes the existence of both a 'duty to punish’, with no right of
reply on the part of the states, and a 'right to punish’, to which the victims of crimes are entitled vis-a-vis
the state, also emphasising, on the one hand, the resilience of the major principles of criminal law, and,
on the other, a certain over-valuation and extension of the category of obligations of criminal protection,
without, however, having any real impact on questions of the separation of powers or individual
guarantees.

11 Francesco Bestagno, ‘Diritti umani e impunita. Obblighi positivi degli Stati in materia penale’ (Aseri
2003).
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The resulting situation of impunity is thus considered to be the result of the States' non
observance of the obligation to investigate serious human rights violations and of the
omission to prosecute their perpetrators and provide effective remedies? or just
reparation to victims. Moreover, with a view to the future, from these obligations
derives the duty to provide for appropriate and adequate measures to prevent the
reappearance of the violations that have occured.

The description of obligations in the preceding paragraphs, shows that the norms
which are explicitly dedicated to the rights that the State must respect in the exercise of
punitive power mainly establish obligations of a negative kind, as they design limits to
the freedom of state action in order to protect individuals from possible abuse of
power.1?

4 The emergence of the right to truth: its characteristics and dual
significance

41  Abrief overview on the origin of the right to truth in contexts of impunity

It is by now clear that a reflection on the positive obligations of criminal protection has
led to rethink some types of new rights' that have emerged in certain contexts.’* One
which expressly comes to the for in this context is the right to truth, which has opposed
and acted as a counterbalance to substantive and procedural guarantees.

The origin of the right to truth traces back to the right, under international humanitarian
law, of families to know the fate of their relatives. The enforced disappearance of
individuals and other serious violations of human rights gave rise to a broader
interpretation of the concept of the right to receive information on missing persons and

12 It is no coincidence that the main aspects of criminal law covered by the Convention concern
individual guarantees against the action of state authority. On this point and on the consideration that
criminal law and 'human rights law' seem to be inspired by apparently opposing logics, see Regis De
Gouttes, ‘Droit penal et droits de I'homme’ [2000] Reveu Science Criminelle 133; and also Stefan
Trechsel, ‘La Convenzione europea dei diritti dell'uomo e il sistema penale’ (1997) RIDU 231.

13 On this point, it should be noted that in many cases the distinction between negative and positive
obligations does not appear so much emphasized, but more nuanced, as for example in the case of Art.
6.1 of the ECHR on the one hand prohibiting proceedings that do not meet the standard of fairness
prescribed by the very norm, on the other hand implicitly binding the contracting states to equip
themselves with a structure capable of guaranteeing this standard and to examine the merits of the
proceedings themselves fairly.

14 One can see how, even outside the directly legal and procedural sphere, a kind of 'right to truth' had
emerged in parallel with the investigative and judicial proceedings. Indeed, in the last years of the
Argentinean dictatorship, in particular, in the year of transition that led to the establishment of a
democratic regime under President Alfonsin, a Truth Commission (CONADEP, Comicion Nacional sobre
desapareciod de personas) was created with the main task of collecting as much data as possible on
facts, testimonies and evidence about events that occurred during the years of the military dictatorship.
At the end of its data-gathering work, the Commission issued a Report, later published under the name
'Nunca Mas', which became the slogan in the following years.
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allowed for the specification and recognition of a right, the right to truth. However,
despite the evolution of a more specific case law on the merits of this right, it is still
difficult to identify its precise legal nature in international law.

In the face of certain events, it was precisely the terrain of impunity that was fertile
ground for the development of this new right. This clarifies why both Courts have
focused on defining the circumstances in which the non-intervention or non-inference
of the State can be justified. In the attempt to respect the margin of appreciation
reserved to a State, they have tried to find a balance between the interest of the
individual and the general interest of society. Indeed, both Courts have been confronted
with several cases of serious violations of fundamental rights. It is precisely the Inter-
American Court that offers the first examples of decisions pronounced by an
international judicial body, in which, at last the procedures by which the sate may
exercise its power in criminal matters are subjected to a 'stringent review'"'> and are,
moreover, sworn to be incompatible and, thus, conflicting with the positive obligations
implicitly deriving from the Convention.¢

It can then be stated that the right to truth,'” has two dimensions, being both an
individual and a collective right.!® On the one hand, the victim has the right to know
the truth about the violations that have affected him or her and, on the other hand, in a
common perspective, the right to truth is also seen as an antidote; indeed, by allowing

15 Again, Francesco Bestagno (n 18) 45.

16 Clearly, it seems useful to reiterate that the jurisprudence that took shape during those years was
formed in a context in which there was an increasing number of positions emphasising the importance
of adequate recourse by states to the powers connected with the administration of criminal justice. It is
no coincidence that, within the framework of the United Nations, there have been a series of reports by
the Human Rights Committee that mainly concerned cases of serious violations of fundamental rights
(in cases of torture, enforced disappearances) in which the authorities of the states concerned had not
fully reconstructed the facts and responsibilities. See some of these reports for a more in-depth analysis
on this subject: Muyo v. Giamaica, 19t October 1993, n. 321/1988, Muteba v. Democratic Republic of
Congo, 24t July 1984, n. 124/1982.

17 Clearly, one of the major problems associated with the emergence of such a right is that despite the
fact that the existence and importance of the right to truth is already widely recognised and
individualised, it is still difficult to delineate its exact legal boundaries in international law. This is
because the right to truth is not contained per se in regional treaties or conventions, i.e. it has not been
enucleated as a clear and binding norm in an international treaty or convention.

18 In the decision of the Federal Chamber of Buenos Aires, in the Mignone case, on 20™" April 1995, the
Court stated that the right fo truth 'represents one of the specific and immediate aims of the penal
process'. It is recalled that since 1995, several parallel criminal proceedings had been opened in Buenos
Aires with the aim of ascertaining the facts of the case in order to ascertain the historical truth. Thus on
this point, see Daniel Pastor, ‘Processi penali solo per conoscere la verita? L’esperienza argentina’, in
Emanuela Fronza and Gabriele Fornasari (eds.), Il superamento del passato e il superamento del presente. La
punizione delle violazioni sistematiche dei diritti umani nell’esperienza argentina e colombiana, (Quaderni di
dipartimento 2009).
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the acquisition of knowledge about the facts that have happened, it allows for the
creation of a social awareness so that the same events will not be repeated.”

42  Comparing the jurisprudence of the European Cour and the Inter-American
Court of Human rights

Over the last fifty years, the jurisprudence of the two supranational Courts? has had to
deal with a newly minted' matter that brought to the surface the existence and indirect
recognition of rights that have been balanced against certain pivotal institutions of
criminal law, such as the statute of limitations and also against the actual need to
punish after a considerable period of time.

In particular, the two Courts have been in a silent dialogue on the matter that
highlighted the urgency of civil society to confront the need for justice claimed for in
the name of the right to truth.

It should be noted from the outset that it is precisely with regard to the emergence of
this right that the Inter-American Court has played a fundamentally important role,

19 For this reason, it has been used to challenge the validity of laws granting amnesty tout court to
protect those who have violated human rights under international law, and to encourage governments
to be more accountable and transparent.

20 The mechanism for the protection of fundamental rights provided by the American Convention on
Human Rights has many things in common with the corresponding mechanism of the European Court;
in particular, it is based on the work of the Inter-American Commission on Human Rights and the Inter-
American Court, which only operates within the scope of the Convention itself. On the Inter-American
system of protection, see Claudio Zanghi, ‘La Convenzione interamericana dei diritti dell'uomo” (1970)
La Com. Int. 266.

2 In particular, there are many decisions on the subject, in which the Strasbourg Court, e.g., in Russia v.
Turkey, used the 'cover' of Art. 3 ECHR to condemn states in cases of disappearances of persons subject
to limitations of liberty. In fact, in this respect, the Court recognised that the phenomenon of enforced
disappearance represents inhuman treatment for the relatives of the disappeared person (a kind of
'indirect torture'), precisely because they cannot know what has happened to the relatives. This first
acknowledgement finds its origin in the late 1990s, in the case Kurt v. Turkey in which the applicant, the
mother of the person complained about the total silence on the part of the authorities following the
disappearance of her son held in custody. Confronted with several nigh- denials of the requested
information, the mother complained that she had suffered a violation of Art. 3 ECHR precisely because
of the deliberate and prolonged suffering caused by the authorities' reticence. In this deicision, the
Court takes a first step forward in the matter by stating that the mistreatment or distress (and states of
mind of suffering suffered) in order to fall within Art. 3 must in any case reach a minimum level of
severity (the so-called 'minimum of severity'). This is therefore a case that ended with the conduct of the
state against which he had appealed and the first time for the Court to have identified the exceeding of
the minimum level of severity, caused by the moral suffering suffered by the relatives of the victims in
cases of enforced disappearance. The element of peculiarity that is recognised in the Kurt case also
consists in the fact that the Court took into consideration another norm, in particular Art. 3 ECHR in
recognising the mother of the arrested young man as a victim and had qualified the omertous attitude
of the state organs in the face of her repeated requests for information. The Court, in particular,
recognised that this attitude on the part of the authorities was capable of causing moral suffering of
such an intensity as to fall within the scope of Article 3 ECHR.
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starting from the leading case Barrios Altos v. Peru.?? It is no coincidence that, precisely
by intervening on the legitimacy of the rules of amnesty and pardon, it revolves its
reasoning around the need to overcome the risk of impunity as it prevented 'victims
and their close relatives from knowing the truth and receiving the corresponding
reparation'. It is precisely in this decision that the Court reveals the existence of the
right to truth and its double dimension. This first case then opens the way for the Court
itself to question the other 'self-amnesty’ laws and their compatibility with the rights
protected by the Convention; they present margins that lead to considering them as
having no juridical effect and incapable of hindering the course of investigations aimed
at ascertaining and punishing those responsible.?? At the same time, as already
mentioned, the European Convention on Human Rights is also marked by a 'liberal'
conception that identifies 'the essential function of the international protection of
individual rights in the protection of the individual from possible restrictions by public
power'? It is no coincidence, therefore, that in the jusisprudence of the Strasbourg
Court, one can immediately identify the need to meet as basic objective that of
surrounding the recourse of the State to its powers with appropriate constraints by
establishing specific duties of abstention with respect to the sphere of individual
rights.?

It should be emphasized that the jurisprudential line that is hinged on the development
and recognition of positive (procedural) obligations has also represented, not only for
the Inter-American Court, but also for the European Court, the reference model for

2 In this regard, we recall the leading case Barrios Altos v. Peru, 14 March 2021. In this decision, the
Peruvian amnesty laws that had been enacted after the fall of the dictatorship were put before the court.
They were declared inadmissible because, together with the measures and laws adopted that had led to
the statute of limitations for certain crimes, they aimed to prevent the investigation and punishment of
those responsible for serious human rights violations.

2 This precise position of the Court was gradually consolidated in the jurisprudence of the Idu Court
and then confirmed by a related case in which the Court was called upon to verify whether an acquittal
under an amnesty law could determine the prohibition of double jeopardy for the perpetrator who,
after having been acquitted, was again subject to criminal proceedings. This is the case of Inter-
American Cour of human rights, La Cantuta v. Peru, 9" November 2006. In another subsequent case, it
further specified that in international law, the obligation to investigate human rights violations is
precisely one of the positive measures that states should adopt in order to guarantee the rights
recognised in the Convention, constituting precisely 'an obligation of means rather than of results,
which the state must assume as a legal obligation and not as a mere formality predestined to be
ineffective and dependent on the procedural initiative of the victims or their close relatives or on the
presentation of evidence by private individuals'.

2 Francesco Bestagno, (n 18) 23.

% One of the decisions that most dealt with and outlined positive obligations is the judgment X and Y v.
Netherlands, Series A no. 91, § 23, of 26t March 1985. In this case, the European Court was confronted
with a substantial situation of impunity that 'covered' the alleged perpetrator of a particularly serious
sexual abuse. In this regard, the Court recalled its duty to refrain from reviewing the interpretation of
domestic law provided by national courts. Thus on the decision see Cristina Campiglio, La tutela
internazionale del fanciullo da nuove forme di violenza’ (1996) Rivista internazionale dei diritti
dell'uomo 543.
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dealing with the dramatic situation of cases of forced disappearance of individuals.?
Another peculiarity is to be found by comparing the results of the two Courts. While
the Inter-American jurisprudence was primarily focused on the general obligation of
guarantees, which led it to affirm the existence of such obligations with regard to any
fundamental right guaranteed by the Inter-American Convention, the European Court
seems to value more the specificity and autonomy of the positive obligations arising
from the ECHR.

Clearly, in both cases, it is possible to observe that the use of positive obligations in
criminal cases would appear to be functional in order to overcome the difficulty in
asserting responsibility for certain substantial violations of human rights in contexts of
generalised impunity.

4.2.1 A closer look: forced disappearances and the 'silence of dictatorship’ years

It is imperative to make clear that the two supranational courts have dealt with this
phenomenon in different ways and at different times. Clearly, the European Court? has
'drawn on' numerous points dealt with by the Inter-American Court in elaborating and
ensuring the recognition of precise obligations of a substantive and procedural nature
following the formal acknowledgement of the violation of protection of the right to
life* by state authorities.

2 It should be noted, however, that the European Court of Human Rights began to come to terms with
the occurrence of this phenomenon since Turkey's accession to the European Convention. In fact, until
then, only an international practice had been introduced by supervisory bodies operating in different
convention areas. In fact, both the Inter-American Court and the United Nations Committee for Human
Rights had already recognised the phenomenon known as the 'desaparecidos' in Latin America as a
violation of 'pactual' obligations to guarantee and protect the right to life and, in parallel, the right not
to be tortured. It was a kind of alleged violation that was explained by the court of this right: in cases
where the discovery of a person and his body is prevented, it is thus not possible to directly ascertain
either death, the manner of death or the infliction of torture.

27 It can be seen that it was only at a stage following the judgment in Kurt v. Turkey that the European
Court had come to regard enforced disappearance as a violation of the right to life under Article 2
ECHR. The scheme that had been put in place consisted of the fact that even in this 'presumptive’ case it
was considered that it was up to the state authorities to ascertain the facts directly and therefore
considered that the inability or unwillingness of the government called upon to answer and provide
explanations as to the fate of a person who had appeared or was being detained entailed a reasonable
presumption of the death of the detainee and of the imputability of the death itself to the state
authorities. This is the direction taken and followed by subsequent decisions, Cakici v. Turkey, 8t July
1998, Recueil, 1999 IV and also Timurtas v. Turkey 13t June 2000, Recuel, 2000-VI.

28 Thus, although the European Court was later confronted with this phenomenon, it was not until the
Jurt v. Tuchia decision of 25" May 1998, in Recueil, 1998-III. This case represented the first time the
European Court was confronted with a phenomenon of enforced disappearance (it concerned the
Kurdish question). On this occasion, the Strasbourg judges opted for a different solution to previous
international practice. On this occasion, the Court showed a rather cautious attitude, reiterating its
orientation to deny that the violation complained of by the appellant could be attributed to Turkey in
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For this reason and for systematic reasons, we have chosen to focus our attention on the
peculiar painful events that occurred in Latin America during the military
dictatorships, between the 1970s and 1980s .

In those years, several violations of human rights were perpetrated, as state authorities
resorted to torture and forced disappearances.?? Following the transitional period that
led to a re-establishment of the democratic order, the need arose in some states to bring
cases before the supranational Court of Human Rights in order to ask for transparency
and to be able to carry out a kind of 'trial of history', which had been limited until then
due to the enactment of various amnesty and pardon regulations that did not allow the
facts committed to be investigated. It is in this context that the Inter-American Court,
called upon to decide and assess the legitimacy of these laws and the impact of the
fundamental rights expressed in the charter, intervenes. Specifically, a key role was
played by the Inter-American Commission of human rights®, which included various
members of the Organisation of American States. In several reports, the Commission
emphasised and reiterated the existence of specific positive obligations deriving
directly from Article 1 of the Convention.®® The strongest stance was the one that
emerged from the reports drawn up in a clear negative judgement on the laws that
established amnesties for crimes committed by organs of military regimes, which
precluded the possibility of judging and punishing the military authority’s criminal
conduct.

It was precisely the general climate of impunity that subsequently arose with the
period of democratic transition that made it all the more necessary to interpret the
scope and content of the obligations arising from the Convention. The peculiarity and
the ultimate point to which the Court went in recognising specific violations of the
Convention by States was to consolidate the 'double face' of the positive obligations
arising from Article 1 (and 1.1.) of the Convention. In fact, it ruled that there was a
double violation from a substantive and procedural point of view in failing to protect
fundamental rights and not conducting subsequent investigations to identify the
perpetrators and their subsequent punishment. In particular, the Court of San Jose, on
that first occasion, probably misread Article 1.1 of the Convention, which seemed

the 'numerous Kurdish cases' and, moreover, that they gave rise to an 'official practice' of enforced
disappearances of detained persons.

2 On this point, Emanuela Fronza, Percorsi giurisprudenziali in tema di gravi violazioni dei diriti
umani. Materiali dal laboratorio dell’ America Latina, Emanuela Fronza and Gabriele Fornasari (eds.), II
superamento del passato e il superamento del presente. La punizione delle violazioni sistematiche dei diritti umani
nell’esperienza argentina e colombiana, (Quaderni di dipartimento 2009).

% Jt is a body that is part of the human rights mechanisms that has more opportunities than the Inter-
American Court to be able to formulate more general considerations, not necessarily related to
individual cases; it can in fact draw up general reports on the human rights situation in the OAS
member states.

31 In particular, the American Convention on Human Rights was stipulated and signed in San Jose on
22th November 1969 and entered into force on 18t July 1978.
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almost inspired by a 'megative' conception of the protection of human rights, as
restriccion al ejercicio del poder estatal, considering the existence of inviolable individual
spheres by the State in the exercise of its public function. Always relying on the same
provision, the Court,® in parallel, asserted the existence of positive obligations of States
to put in place measures to create and generate a favourable context for the exercise of
human rights, through a kind of extensive interpretation of Article 1.1.

From these provisions, the Court has recognised a twofold duty to Sates: on an abstract
level, they must conform their legal systems to the requirements of the protection of
rights; concretely, they must adopt measures that allow the exercise of these rights and,
in the event of any violation of the latter, they must prosecute those responsible. 3 What
certainly emerges from this perspective, are two functions that inter-American
jurisprudence accords to the repression of individual conduct detrimental to
fundamental rights: the preventive function (both special and general) and the
reparative function of the moral damage suffered by victims.**

4.2.2 The situation in Argentina: from juicios por la verdad to trials ‘out of time’. A
difficult balance between the right to truth and criminal and procedural guarantees

It is necessary to take note of the peculiarity of the Argentine situation. Indeed, on the
one hand, in the context of impunity covered by amnesty and pardon laws, it gave rise
to the distinct phenomenon of 'trials without conviction' (the so-called juicios por la
verdad) and, on the other hand, it was one of the countries that, more than thirty years
later, reopened real trials with real convictions for crimes committed during the years
of the military dictatorship.

32 A peculiarity of the Court's position specifically with regard to cases of enforced disappearance is
precisely the recognition of an additional obligation on states to 'continue their efforts to locate the
remains of victims and hand them over to their relatives'. This is because it is considered that precisely
the obligation to find the body of the victims would serve the purpose of putting an end to the moral
suffering of the relatives and therefore performs a more limited function than the obligation to identify
and penalise those responsible.

3 It is precisely this interpretation that has since been consolidated in the practice of the control organs
of the American Convention.

3 Precisely the established situation of impunity following serious human rights violations “propicia la
repeticiod cronica de las violaciones de derechos humanos y la total indefension de las victimas y sus
familiares”. On this point, see the interesting § 173 of the Paniagua Morales v. Guatemala decision. It
represents a fundamental juncture in the jurisprudence of the Inter-American Court as it provides a
clear description of the concept of impunity and of the risks and effects that reverberate for the victims,
consolidating, at the same time, the risk of possible reiteration in the future. On this point, see Massimo
Scalabrino, Vittime e risarcimento del danno: l’esperienza della Corte interamericana dei diritti
dell'uomo’ (2002) Com. St. 1011.
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First of all, the Inter-American Court, which had to confront and scrutinise the
legitimacy of the juicios por la verdad,® took a very strong position. Indeed, it confirmed
the validity of these proceedings, which began throughout the country following forms
and modalities that were not entirely homogenous. The peculiarity of these
proceedings, which were not regulated by any form of legislation, was that they placed
the victims of these crimes and their families at the centre of everything, through the
collection of testimonies, evidence and interrogations.’ So doing, the Inter-American
Court played a leading role in the turning point in the relationship between criminal
law and the transition process in Argentina.” In fact, with a number of important
sentences, which later conditioned choices made by many Latin American countries, it
imposed the prevalence of the humanitarian principles of international law over the
principles of domestic legislation and consequently, with the choice of the primitive
recourse to the criminal law lever, allowed the people to start moving away from the
past.®

It is exactly Argentina that, faced with situations of impunity perpetrated for almost
thirty years, decided to reopen trials against the junta militar for acts committed
between 1973 and 1983. Well, one might wonder why so much time passed in between.

3 Please refer to the Lapaco case of 13t August 1998. The court, in a report 21/00 of 29t February 2000,
gave its approval for the institution of this type of proceedings, by virtue of the higher principle of the
right to truth.

3% Clearly, as will be seen in the concluding paragraphs, there was no shortage of criticism of the
establishment and validity of these proceedings on the part of the doctrine: on the one hand, they were
seen as a 'cover' to be able to gather evidence in order to be able to open real proceedings when this
would (perhaps) be possible in the future. The problem arose for those proceedings (some of which are
still in force) that started as soon as the laws that determined an almost absolute form of unfeasibility
and impunity came to an end. Indeed, the most important problems concerned the regime of evidence
gathered in those 'sham trials' that could not be used in the trials that followed, both because it would
have been evidence acquired without cross-examination and because it was testimony made possible
with the guarantee that it would not be used in court. On this point, reference is made to alternatives
proposed and very well explained by Daniel Pastor, (n 27) 159.

3 Actually, in the Argentine case the Inter-American Court went even further. Firstly, to briefly describe
the succession of historical stages that led to the reopening of the pro-cesses, it is necessary to recall that
in 2001 Judge Cavallo, confronting the Ley de obediencia debida y De punto final, declared them
unconstitutional. At the same time, since this decision was only relevant in the concrete case, it was
necessary for the Supreme Court to intervene, which declared both regulations unconstitutional only on
14t June 2005. It is worth noting the strong and clear position of strong interference that the Inter-
American Court took in the Bulacio v. Argentina, 18t September 2003 by declaring the statute of
limitations for serious human rights violations to be prohibited.

3 The impetus behind this path and direction taken by the Inter-American Court started as early as the
late 1980s. The case that opened the door to this new direction taken by the Inter-American Court was
the Velasquez Rodriguez v. Honduras case of 29t July 1988. On this occasion, the Inter-American Court
took a clear position stating that the Defendant State had not fulfilled its obligation to prosecute and
punish serious violations of human rights, as derived directly from Art. 1 of the CIHD. Indeed,
precisely because the judgments had concluded with an acquittal, the provision was considered
violated in both material and procedural terms.
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The point is that, to move on towards re-establishing democracy, it had been decided to
‘cover up' through pardon laws and impunity the acts committed during the years of
the military dictatorship.® Clearly, Argentina appears to be an example and a test case
to demonstrate that the instrument of criminal law is anachronistic and has been quite
abused of. Indeed, in almost all Latin American countries, especially after the Barrios
Altos decision, the question arose as to what kind of law was to be followed.#

Therefore, while, the choice not to use the instrument of criminal law had perhaps, at
first, seemed necessary to favour a full re-establishment of the democratic order,
subsequently, the choice to intervene, almost thirty years after the end of the military
dictatorships, appears to be perhaps risky but it also seems to place on the foreground a
criminal law which no longer places itself in the preventive perspective (so to prevent
such facts from happening again), but rather in the retributive perspective of wanting
to punish in order to punish.

5 Open questions: enforcability and justiciability in the event of non-
performance

The acknowledged violation of positive obligations of penal protection by the
contracting states in the South American context have consisted in the omission of
prevention and repression of violations of fundamental rights, such as the right to life
and personal integrity, which means a violation of the Inter-American Convention.
There is the need to understand which is the legal basis for recognising a violation of
these obligations. The Inter-American Court has taken a first step in recognizing that
the establishment of state responsibility is based precisely on the connection made at
the interpretative level between the general obligation established by Article 1.1 and the
specific provisions of the American Convention devoted to individual substantive
rights.#! It is, therefore, precisely on the basis of this interpretive approach that the
Inter-American jurisprudence then recognizes the existence of positive obligations in
criminal matters; the difference between the South American*? and European approach

3 Thus, on this point, reference is made to the Ley de obediencia debida y de Punto final, and afterwards to
the pardon provisions. In 2003, the two laws were initially declared null and void until 2005, when both
were declared unconstitutional.

4 In Argentina, but also in Uruguay and Chile, criminal trials against the military of the dictatorship
have resumed. As already mentioned, in Brazil, there is a stalemate - at the moment - because there has
been a ruling by the IACHR that obliges this country, seeking to affirm a sort of 'hierarchical
superiority' between the Constitution and the American Convention on Human Rights.

4 In particular, the right to life and the consequent prohibition of torture and other inhuman treatment,
which find their express recognition in Articles 4 and 5 of the Convention, undoubtedly come to the
fore.

# In particular, the Inter-American Court powerfully recognises the existence of such obligations in
relation to any breach of the Convention, thus maintaining a broader and less selective approach than
the jurisprudence of the European Court, which instead configures obligations only in relation to
specific treaty provisions.
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in this matter consists precisely in the different 'selective’ approach adopted by the two
Courts.®

With regard to the question of the effectiveness of these obligations and their
subsequent binding nature, it emerges, from the outset, that both courts have not dealt
with the matter in a consistent and linear manner; they seem to have neglected to
recognize and establish the instruments for the effectiveness, legality and control of the
instruments, leaving the question of non-respect of the obligation itself open. The
system of direct attribution to the state in which the various human rights violations
took place, leads to reasoning that if based on mere acquiescence and negligence on the
part of the state itself to act on a given situation, it does not work as a criterion of
responsibility. To overcome this problem, it has been attempted to recognise the
principle, whereby, even in the absence of identification of individual perpetrators of
acts violating fundamental rights, the mere demonstration of 'acquiescence' or 'support'
granted by state organs to the perpetrators themselves would be sufficient, thus
enabling the state then to be directly charged with the violation of the Convention.*

With regard to the mechanisms of protection, it can be seen how in fact the Court refers
in the abstract to the wording of Article 63* of the American Convention to which the
measures of various kinds that can be ordered by the Court are referred.* In particular,
these are mechanisms and measures similar to those dictated by the European Court:
compensation of a pecuniary nature for the benefit of the victim's relatives. The idea

4 A main difference that emerges from the different approach between the two Courts lies in the fact
that in the Inter-American jurisprudence the need and necessity to offer a clear distinction between
violations of the substantive and procedural content of the provisions of the American Convention, to
which instead the European Court has tried to draw a distinction, devoting ample space.

# Not surprisingly, on this point, it was expressed in a decision already cited in No. 91 of the Paniagua
Morales judgment in which the Court held that: “para establecer que se ha producido una violaciéon de
los derechos consagrados en la Convencidn, no se requiere determinar, como ocurre en el derecho penal
interno, la culpabilidad de sus autores o su intencionalidad y tampoco es preciso identificar
individualmente a los agentes a los cuales se atribuye los hechos violatorios. Es suficiente la
demonstracién de que ha habido apoyo o tolerancia del poder publico en la infraccién de los derechos
reconocidos en la Convencién”. Moreover, this same position is later referred to by Villagran Morales et
al. decision, which is also known as Ninos de la calle. The reference is found, in particular, in § 75.

4 Indeed, the recourse in the jurisprudence of the two supranational Courts to the notion of positive
obligations (which has been extended over time to more and more cases) would seem to increase the
interest in the question of the scope and effects of judgments establishing the violation of such
obligations. Probably, this is precisely the nerve point that leads the Court to refrain from providing a
more complete and general theory on positive obligations of protection. What is not entirely clear is
how the Inter-American Court runs the risk of overlapping the two substantive and procedural levels,
imposing an obligation to prosecute perpetrators through criminal proceedings as a sort of 'form of
reparation’ descended from Article 63.

4 For a more detailed discussion of the powers attributed to the Inter-American Court by the rule, see
Pasquale Pirrone, ‘Sui poteri della Corte interamericana in materia di responsabilita per violazione dei
diritti dell'uomo’ (1995) Rivista Diritto Internazionale 940.
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was that ‘reparation in a specific form' in the event of violations and injuries to the right
to life was not feasible in practice, as it could not restore the pre-existing situation.*

6 The right to truth and the double front: from non-impunity to the duty to
prosecute the criminal offences

The peculiarity of the described contexts leads one to question the nature of the
contexts of impunity. In particular, while, on the one hand, we are confronted with
material conduct, which is of an instantaneous nature, despite being perpetrated for a
long time, on the other hand, the violation of the obligation to guarantee "procedural
protection' entails an offence that lasts over time, which derives precisely from inaction
that is protracted and therefore constitutes a continuing offence. The need to subsume
such conduct by providing this qualification takes on particular relevance in relation to
the breach of positive obligations and the related category of torts of omission. Indeed,
the breach of obligations of doing would appear to take the form of an abstention that
is prolonged in time, rather than an omission 'with instantaneous execution'. Indeed, it
may be noted that exactly in relation to the hypothesis of a tort of omission, the
obligation to protect, which prescribes the performance of adequate investigative
activities, appears to be reconstructed in case law with characteristics that are capable
of configuring a tort of duration. In addition, and concurrently, another peculiarity of
this tort consists precisely in the persistence of its effects over time, since the inadequate
procedural protection is likely to cause the injured parties to suffer moral damage, the
production of which lasts over time, in parallel with the permanance of the condition of
uncertainty regarding the events that have affected the victims and the individual
responsibilities. Thus, the omission of positive obligation may contribute to generate a
context of impunity and therefore limit the effectiveness of the protection offered to
fundamental rights by criminal law.

6.1  The possible conflicts with the principle of non-retroactivity and substantive
guarantees

In the context of this analysis, the question of the use of penal law imposing obligations
on national legislators calls for reflection on whether it clashes with guarantees posed
at the basis of the system.

From a reading of the position taken by the Inter-American Court, it would appear that
guarantees posed at the basis of criminal law institutions have been bypassed. First of
all, institutions such the statute of limitation per se have not only been omitted, but have
also been deprived of their primary purpose. Moreover, the crimes charged against
those institutions at a later date were recognised as crimes against humanity

47 Since the decision that opened as a leading case to reflection on the nature of such obligations, it can
be seen how a broad use of injunctive powers with regard to the adoption of specific judicial measures
in the criminal sphere, which is then qualified as an obligation of reparation arising precisely from the
violation of the American Convention, has been initiated in subsequent decisions.
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(imprescriptible), but this did not, however, lead - and here we come to the second
point of criticism - to being able to retroactively apply this recognition, which clearly
affected the position of the accused. In addition, in the light of the reflection on the
punishment and conseqeuently on the sentence, it is necessary to consider wether
criminal law may be useful and compliant with such cases when it must impose the
punishment thirty years later. So, the question is: what is the function of punishment if
it is unable to detach itself from a purely punitive perspective.

In conclusion, the issue of non-retroactivity mostly arises in those cases where such a
guarantee, when included in international norms, would seem to leave a field open to
retroactivity, the viability of which (as we have seen in Latin American contexts) is
determined on the basis of ethical-political decisions.

6.2  Collateral risks of 'truth-trials": crystallising prevailing moral or ethical value
judgements

On the long run, the considerable increase in the number of judgements touching on
the subject matter dealt with in this work might, on one hand seem to mark the failure
to presecute subjects that could be charged with certain human rights violations and, at
the same time, set the use of the instrument of the “criminal trial” as the only possible
remedy, which, however, could turn out to appear as a bare spectacularization of the
“trial of history”.4

Indeed, among the so-called 'side effects' of this sort of 'trial of history' there is the
difficulty, first and foremost, of coming up against situations in which it is strenuous
and even, very often impossible to reconstruct the facts alleged by the plaintiff as they
exactly happened and, at the same time, to ascertain individual responsibilities. This is
because in many cases a considerable amount of time has already passed and in others
the evidence may have been lost also due to negligence in the previous investigative
activities carried out by the state.*

By analysing the qualification of torts of duration, it seems that it is always possible to
consider the fulfilment of the obligation by reopening the investigation, both on the
facts alleged by the plaintiff and on the obstructions and shortcomings related to the
previous investigations. However, and precisely in this situation, and South America in
this case serves as a scenario, one must inquire whether the stigmatisation of a sort of
trial of history is indeed the most appropriate instrument to reach the final objective,
which is indeed that of achieving a sort of truth trial and the necessary search for and
conviction of those responsible, but at the same time, whether there is not a risk of
crystallising ethical and value judgements that have little to do with a sort of restorative

48 Vittorio Manes, Giustizia mediatica (Il Mulino 2022).

4 However, the problem would appear to be surmountable since it would seem to be clear from the
case law that it is a 'means’ obligation that is concerned with the proper performance of investigative
activities and not with the actual result of the ascertainment of individual liability.
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or at least reparative solution that sets as its main objective the quest for truth in the
trial, for society and for the victims and relatives.

7 Concluding remarks and possible alternative solutions: the role of
'restorative justice' and reconciliation commissions

By comparing the peculiar position of the Inter-American Court®® with that of the
European Court®, this paper has highlighted the problem of the adequacy of penal
intervention and the lack of an effective sanctioning response in relation to the most
serious violations of fundamental rights. When questioning the role that criminal law
has played in contrasting certain events in history, one must absolutely take into
account the nature and peculiarities of 'transition' processes.

It is no coincidence that, on several occasions, the Inter-American Court has reiterated
that, precisely when situations of serious violations of human rights and, especially,
enforced disappearances occur, only the ascertainment of what has happened, through
state investigative powers, constitutes the appropriate way of satisfying the suffering
suffered by the relatives.

The above statement sets the recognition of the fundamental importance of protection
under criminal law in cases of violations of fundamental rights, because of the
compensatory and satisfactory function that the identification and punishment of the
perpetrators of such violations is likely to play. Alongside the establishment of
reconciliation commissions, which aimed at bringing the victims closer to the
perpetrators of such crimes, in the Argentinian context, an alternative solution was
brought forward and that is the creation of the so-called juicios por la verdad, which had
no criminal effects. These were real criminal proceedings initiated by the civil courts
with the sole objective of shedding light on the facts that had occurred.

The final reflection focuses on the actual role that criminal law should play: whether it
should be understood as a truly indispensable tool or as the only means of protection
that the state can resort to in order to be able to offer complete and effective protection

% As argued in great depth, see Ambos Kai, ‘El marco juridico de la justicia de transicion’, (Editorial
Temis S. A. 2008), who reiterates the idea that within the concept of 'transitional justice' the term 'justice'
cannot coincide with that of retributive justice, however one wishes to understand it, but also embraces
the idea that it can also be conciliatory, of restoration of the community, and more generally any
traditional conflict resolution mechanism, and cannot even forget the protection of the rights of the
accused.

51 It would mean the possibility of an inference on the part of supranational sources and, in particular,
of the Charters set up to protect human rights with the correlated capacity of the decisions of the Court
set up to protect them to affect the legislative 'freedom' of individual systems and with the guarantees
deriving from a principle of national legality that would be undermined.

52 Some scholars have wisely noted that the idea of 'settling scores' with history is a theme that is a
thousand years old, so on this point, Gabriele Fornasari, ‘Giustizia di transizione e dirito penale’
(Giuffre 2013).
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in the face of serious human rights violations. It is precisely in this field that one
perceives the twofold need: on the one hand to respond to the urge to punish those
who have committed very serious crimes and, at the same time, the 'hard realism' that
leads one to consider that in 'coming to terms with the past' the use only of the
instrument of conviction should not prevail.® Within this evaluation and choice,
alternative solutions could be advocated that lie somewhere in between: situations of
reconciliation or restorative justice.

In conclusion, a question remains, namely, whether it is unavoidable to renounce that
set of individual guarantees that have represented a long-standing and hoped-for
conquest for criminal law, despite the dramatic events in which human rights are
seriously violated, and, consequently, in order to satisfy the demands of justice.
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MISUSE OF POWER AND ARTICLE 18 OF THE EUROPEAN
CONVENTION ON HUMAN RIGHTS

By Jakob Hajszan®
Abstract

The European Convention on Human Rights seeks to guarantee and defend the rights of
individuals and to secure the rule of law and political freedoms. Selective prosecutions and the
misuse of criminal proceedings by governments with autocratic tendencies therefore violate
certain rights guaranteed by the Convention. However, in cases of serious infringements the
state’s actions may also violate a lesser-known guarantee: Art. 18 ECHR. This provision
prohibits the restriction of Convention rights in pursuit of any purpose not prescribed in the
ECHR itself. Over the last two decades, the interpretation and application of Art. 18 ECHR has
changed significantly and shifted from regarding this guarantee as purely a provision with very
high requirements to viewing it as an important tool to ensure political freedoms and the rule of
law. This contribution shall give an overview of the aim and content of Art. 18 ECHR and
present the development of the case law relating to this guarantee as well as address problems in
the application of the concerned provision.

1 Introduction

The European Convention on Human Rights (ECHR or the Convention) was drafted in
reaction to the events experienced in Europe during the first half of the 20* century. It is
therefore based on a strong rejection of totalitarian forms of government and a decision
to protect the rule of law and the rights of individuals. These core values can be
endangered by criminal prosecutions pushed for by governments with autocratic
tendencies that aim to silence critical voices or to hinder opposition politicians from
participating in elections. In such cases, a rather unknown provision of the ECHR — the
prohibition of the abuse of power in Art. 18 — may be infringed. This article limits the
grounds for restricting the rights and freedoms guaranteed by the Convention to the
purposes specified therein.

While Art. 18 ECHR played a minor role in the jurisprudence of the European Court of
Human Rights (ECtHR or the Court) until the beginning of the 21+ century, the number
of violations found has increased in the last two decades. During this time the case law
regarding Art. 18 ECHR has evolved in an unneglectable manner. Recent decisions have
introduced changes regarding the burden of proof required to establish an
infringement and addressed the question of how the court should decide if the
restrictions pursue different purposes. However, even with the recent increase in the
number of cases concerning Art. 18 ECHR, certain questions regarding its
interpretation remain unanswered and controversial even within the Court.

“ PhD-Candidate and Research and Teaching Assistant; Department of Criminal Law and Criminology,
University of Vienna, Austria; jakob.hajszan@univie.ac.at.
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This contribution shall give an overview on the case law regarding Art. 18 ECHR and
address problems in the application of the provision concerned. Firstly, the
development and changes in the ECtHR’s jurisprudence as well as recent developments
will be examined. While it is generally accepted that Art. 18 ECHR can only be
infringed in conjunction with another guarantee of the Convention, and that there can
be a violation even if the respective right or freedom itself is legitimately restricted, the
question wheter Art. 18 ECHR can also be violated in conjunction with absolute rights
remains controversial. Therefore, this issue shall be closely examined with special
attention to Art. 6 and Art.7 ECHR and Art.4 of Protocol No.7, which play an
important role in criminal proceedings. Subsequently, several controversial issues
relating to Art. 18 ECHR, such as questions regarding the standard and burden of proof
or the question of mixed purposes, should be discussed. Later, the consequences of
Art. 18-judgments and the monitoring of the respondent’s compliance with the Court’s
verdict will be presented.

2 Art. 18 ECHR: An Almost Unknown Provision
2.1 Role and content of Art. 18 ECHR

Art. 18 ECHR limits the reasons for restricting rights and freedoms guaranteed by the
Convention and reiterates that such limitations can only be applied in pursue of
purposes prescribed by the Convention itself. It therefore aims at preventing any kind
of abuse; hollowing-out or undermining of the guarantees prescribed in the ECHR and
thereby seeks to protect the rule of law itself.! Because of this aim, Art. 18 ECHR is
regarded as an additional safeguard securing the protection and enjoyment of
Convention rights and freedoms by individuals against restrictions applied by
governments with authoritarian tendencies for ulterior, anti-democratic purposes.?
Hence Art. 18 — in contrast to Art. 17, which aims to prevent the abusive reliance on
Convention rights by individuals or groups® — protects individuals against misuse of
power by governments.*

! Helen Keller and Corina Heri, ‘Selective Criminal Proceedings and Article 18 ECHR — The European
Court of Human Rights” untapped Potential to Protect Democracy’ (2016) 36 HRL] 1, 2f; Engin Ciftci,
‘Politische Motive im Recht: Verbot von “ulterior purposes” nach Art. 18 EMRK bei Einschrankung von
Menschenrechten’ in Kerstin von der Decken and Angelika Giinzel (eds), Staat — Religion — Recht:
Festschrift fiir Gerhard Robbers zum 70. Geburtstag (Nomos 2020) 798; Christiane Schmaltz, “The European
Court of Human Rights and Article 18" in Stephanie Schiedermair, Alexander Schwarz and Dominik
Steiger (eds), Theory and Practice of the European Convention on Human Rights (Nomos 2022) 37.

2 Martin Eibach, ‘Case Note on Nemtsov v Russia with Particular Focus on the Misuse of State Power:
The European Court of Human Rights at a Crossroads’ (2016) 6 EuCLR 321, 325; Corina Heri, ‘Loyalty,
Subsidiarity, and Article 18: How the ECtHR deals with Mala Fide Limitations of Rights” (2020) 1 ECHR
LR 25, 26, 28; Schmaltz (n 1) 37.

3 Potentially also states, cf. Heri (n 2) 50 and Vassilis Tzevelkos, “The United Kingdom’s Presumption of

Derogation from the ECHR Regarding Future Military Operations Overseas: Abuse of Rights, Articles
17 and 18 ECHR, and a la carte Human Rights Protection’ (2017) 22 ARIEL 137, 162-163 with reference
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Because of its function as an additional limitation and the fact that it can only be
invoked in conjunction with other Convention rights,®> Art. 18 was sometimes regarded
as a merely auxiliary provision without any autonomous role.® However, Art. 18 ECHR
does not restrict itself to clarifying the scope of restriction clauses, but explicitly
prohibits states from applying restrictions to Convention rights in pursuit of goals not
recognized by the Convention either expressly through those clauses or inherently.” It
therefore — to a certain extent — enjoys an autonomous role, which is underlined by the
circumstance that it can be violated even in cases where the respective right itself is not
infringed.®

2.2 Development of the case law regarding Art. 18 ECHR

The first time Art. 18 ECHR was referenced by a Convention Organ was in the De Becker
case in 1960° and the first detailed discussion regarding a claimed violation of Art. 18
ECHR was conducted in the report by the European Commission of Human Rights
(ECmHR or the Commission) in Kamma v Netherlands, where a breach was denied.!® The
Court for the first time decided on a claim under Art. 18 ECHR in Engel and Others v
Netherlands, but found no violation, as in the following cases until the early 20t
century.”" In addition, the Court has repeatedly refused to examine applications based

to the so-called Greek case (Denmark v Greece App no 3321/67 and other cases [Sub-Commission Report,
4 October 1969]).

4 Floris Tan, “The Dawn of Article 18 ECHR: A Safeguard Against European Rule of Law Backsliding?’
(2018) 9 GoJIL 109, 118, Heri (n 2) 49-50.

5 E.g. Gusinsky v Russia App no 70276/01 (ECtHR, 19 May 2004) para 73; William Schabas, The European
Convention on Human Rights: A Commentary (OUP 2015) 624 and in detail Chapter 3.1.

¢ Pablo Santolaya, ‘Limiting Restrictions on Rights. Art. 18 ECHR (A Generic Limit on Limits According
to Purpose)’ in Javier Garcia Roca and Pablo Santolaya (eds), Europe of Rights: A Compendium on the
European Convention of Human Rights (Nijhoff 2012) 528; Schabas (n 5) 624.

7 Merabishvili v Georgia [GC] App no 72508/13 (ECtHR, 28 November 2017) para 288; Miroslava Todorova
v Bulgaria App no 40072/13 (ECtHR, 19 October 2021) para 192; Juszczyszyn v Poland App no 35599/20
(ECtHR, 6 October 2022) para 307; Ugulava v Georgia App no 5432/15 (ECtHR, 9 February 2023) para 120;
Tzevelkos (n 3) 168; Heri (n 2) 33; Laura Redondo Saceda, ‘Las Clausulas de Restriccion en el Convenio
Europeo de Derechos Humanos’ (2021) 47 TRC 469, 487; Schmaltz (n 1) 37-38; Helmut Satzger,
Internationales und Europdisches Strafrecht (10th edn, Nomos 2022) § 11 para 117.

8 Todorova (n 7) para 192; Jean-Pierre Marguénaud, ‘Une nouvelle approche européenne en demi-teinte
du détournement de pouvoir’ [2018] RSC 183; Tan (n 4) 122; Schmaltz (n 1) 37-38.

9 De Becker v Belgium App no 214/56 (Commission Report, 8 January 1960) para 271; cf. Keller and Heri
(n 1) 3; Tzevelkos (n 3) 164.

10 Kamma v Netherlands App no 4771/71 (Commission Report, 14 July 1974) 9; Basak Cal and Kristina
Hatas, ‘History as an Afterthought: The (Re)discovery of Article 18 in the case law of the European
Court of Human Rights’ in Helmut Philipp Aust and Esra Demir-Giirsel (eds.) The European Court of
Human Rights: Current Challenges in Historical and Comparative Perspective (Elgar 2021) preprint
<ssrn.com/abstract=3677678> accessed 27 January 2023, 6.

11 Engel and others v Netherlands App nos 5100/71 and others (ECtHR, 8 June 1976) para 93; Cali and
Hatas (n 10) 7; for other cases cf. Santolaya (n 6) 530ff; Keller and Heri (n 1) 3—4.
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on Art. 18, considering its separate examination unnecessary.? In Bonzano v France the
ECmHR and subsequently the ECtHR held that the authorities abused the possibility to
instigate and execute deportation procedures and therefore misused their power but
did not rule on the question whether Art. 18 ECHR was violated.’

It was not until 2004 that a claim under Art. 18 ECHR was examined exhaustively and
the first breach of said provision was found.* However, the Court remained strict and
its jurisprudence on Art. 18 ECHR over the next decade was characterised by a high
standard and burden of proof.”® In addition, the Court further limited the application of
Art. 18 in cases where it had already found a violation of another Convention right.16
This restrictive stance of the Court towards Art. 18 ECHR made it difficult to prove a
breach of said provision and led to the rejection or non-examination of most claims.

The Court later consolidated, clarified, and developed its case law in the Grand
Chamber judgment in Merabishvili'” in 2017: This case, which concerned the pre-trial
detention of a former Georgian Prime Minister, brought significant changes with
respect to evidentiary issues and clarified the Court’s approach in cases where the
restrictions applied by the respondent state not only serve ulterior purposes but are
also imposed in accordance with the Convention.'® The Grand Chamber later confirmed
those changes in Navalnyy — where the Court issued indications on the execution of
Art. 18-judgments for the first time? — and subsequently in Selahattin Demirtas (No 2).2!
Nevertheless, even after this applicant-friendly changes, until today the Court remains
strict and sometimes refuses to examine alleged Art. 18 violations because they do not
form a fundamental aspect of the case.

2.3  Recent developments

Besides an increasing number of judgments finding violations of Art. 18 ECHR, recent
years have seen two important new developments. The first novelty was the initiation

12 Engel (n 11) para 93; Bozano v France App no 9990/82 (ECtHR, 18 December 1986) para 61; Basak Cals,
‘Coping with crisis: Whither the Variable Geometry in the Jurisprudence of the European Court of
Human Rights’ (2018) 35 Wisc JIL 237, 264.

13 Bonzano v France App no 9990/82 (Commission report, 7 December 1984) paras 78-82; Bonzano (n 12)
para 61; Cali and Hatas (n 10) 9.

14 Gusinsky (n 5); Helen Keller and Sebastian Bates, ‘Article 18 in Historical Perspective and
Contemporary Application’ (2019) 39 HRL] 2, 6; Cali and Hatas (n 10) 13.

15 Keller and Heri (n 1) 4; Heri (n 2) 30.

16 E.g. Nemtsov v Russia App no 1774/11 (ECtHR, 31 July 2014) para 130; critical Eibach (n 2) 325ff; Tan
(n 4) 122; Schmaltz (n 1) 50.

17 Merabishvili [GC] (n 7).

18 Cf. Heri (n 2) 30ff; Tan (n 4) 133ff and Chapters 3.1, 3.3 and 3.4.

19 Navalnyy v Russia [GC] App nos 29580/12 and others (ECtHR, 15 November 2018).

20 Heri (n 2) 34.

2 Selahattin Demirtas v Turkey (No 2) [GC] App no 14305/17 (ECtHR, 22 December 2020).
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of two infringement proceedings? under Art. 46 (4) ECHR, the first in the history of the
Court.? Both proceedings lead to a conviction of the respondent state for failing to
execute a judgment finding a violation of Art. 18 ECHR >

The second novelty are the first convictions of EU Member States for Art. 18-violations.
Until recently, cases where the ECtHR found a violation of Art. 18 ECHR mostly
involved the misuse of criminal investigations® as well as prosecution instruments,
such as the freezing or seizure of assets and travel bans,* and — apart from some
exceptions — were brought against the same three countries (Azerbaijan, Tiirkiye and
Russia). However, in the last two years the Court found Art. 18-violations in EU
Member States for the first time.?” In contrast to earlier judgments, those cases did not
involve allegations of misuse of criminal law against individuals or NGOs through
investigations and subsequent prosecution. In said cases, the applicants, both judges
criticising judicial reforms or challenging the lawfulness of the appointment of other
judges nominated in politicised procedures, claimed a violation of Art. 18 ECHR
because of disciplinary proceedings brought against them. In addition to the
Juszczyszyn-case — as of July 2023 — there are several other claims of a violation of Art.
18 ECHR brought by Polish judges pending before the Court.”® Those cases fall into a
series of judgments by both the ECtHR® as well as the European Court of Justice®
regarding judicial reforms and disciplinary proceedings against judges in Poland. In
those cases, the Court underlined the importance of judicial independence as a
prerequisite to the rule of law and stressed that it therefore has to be very attentive to

2 Jlgar Mammadov v Azerbaijan [Art 46] App no 15172/13 (ECtHR, 29 May 2019); Kavala v Tiirkiye [Art 46]
App no 28749/18 (ECtHR, 11 July 2022).

2 Armin von Bogdandy and Laura Hering, ‘Im Namen des Europédischen Clubs rechtsstaatlicher
Demokraten’ (2020) 75 JZ 53, 59; Basak Cali, ‘How Loud Do the Alarm Bells Toll? Execution of ‘Article
18 Judgments’ of the European Court of Human Rights’ (2021) 2 ECHR LR 274, 289; Kanstantin
Dzehtsiarou, ‘Introductory Note to Mammadov v Azerbaijan (Eur. Ct. H.R.)’ (2020) 59 ILM 35; Schmaltz
(n1)39.

2 Mammadov [Art 46] (n 22) paras 214ff; Kavala [Art 46] (n 22) paras 169ff. In detail Chapter 5.2.

% Cali, Coping with crisis (n 12) 267.

2% Democracy and Human Rights Resource Centre and Mustafayev v Azerbaijan App nos 74288/14 and
64568/16 (ECtHR, 14 October 2021).

27 Todorova (n 7); Juszczyszyn (n 7).

28 Synakiewicz v Poland App no 46453/21 (communicated 23 May 2022); Ggciarek v Poland App no
27444/22 (communicated 10 June 2022); Ferek v Poland App no 22591/22 (communicated 7 November
2022); Leszczyniska-Furtak and others v Poland App nos 39471/22, 39477/22, 44068/22 (communicated 6
December 2022).

2 Inter alia Reczkowicz v Poland App no 43447/19 (ECtHR, 22 July 2021); Doliniska-Ficek and Ozimek v.
Poland App nos 49868/19 and 57511/19 (ECtHR, 8 February 2022); Grzeda v Poland [GC] App no 43572/18
(ECtHR, 15 March 2022).

% Joined Cases C-585/18, C-624/18 and C-625/18 A.K. and Others (Independence of the Disciplinary Chamber
of the Supreme Court) ECLI:EU:C:2019:982 and the Order imposing interim measures in Case C-2014/21 R
Commission v Poland (Indépendance et vie privée des juges) ECLI:EU:C:2021:593.
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the protection of the autonomy and independence of judges.®' However, it remains to
be seen if the Court finding a violation of Art. 18 in conjunction with Art. 8 ECHR leads
to significant improvements regarding the protection of judicial independence.

3 Requirements of Art. 18-Violations
3.1  Scope of application

Normally, the Court only examines the possible application of Art. 18 ECHR when a
violation is alleged by the applicant. In some cases, however, the Court has examined a
possible misuse of power ex officio.?

3.1.1 Accessory nature

As Art. 18 ECHR is accessory in nature, it has to be applied in conjunction with other
Convention-Rights but not solely on its own.? Art. 18 ECHR nonetheless does not lack
an autonomous role.?* This autonomy is underlined by the principle that Art. 18 ECHR
can be violated in conjunction with another right even if the respective Convention
Article itself is not violated.’ The Court found such a restriction that violated Art. 18 in
conjunction with another Convention right, which was not violated itself for the first
time in the initial judgment in Merabishvili .

3.1.2 Relation to other Convention rights

Due to the wording of Art. 18 ECHR which refers to the “restrictions permitted under thle]
Convention’ and its position at the end of Section I, it can only be applied in conjunction
with rights and freedoms subject to restrictions.” This requirement is certainly met, if

31 Grzeda [GC] (n 29) para 298; Juszczyszyn (n 7) para 333; also Gudmundur Andri Astridsson v Iceland [GC]
App no 26374/18 (ECtHR, 1 December 2020) para 239.

% Azizov and Novruzlu v Azerbaijan App nos 65583/13 and 70106/13 (ECtHR, 18 February 2021);
furthermore, the ECtHR issued questions regarding Art. 18 ECHR ex officio when communicating cases
to the parties, cf. Rustamzade v Azerbaijan App no 38239/16 (communicated 7 December 2016) 3; Haziyev
v Azerbaijan App no 19842/15 (communicated 12 December 2016) 4; Leszczyriska-Furtak and others (n 28) 6.
3 Kamma (n 10) 9; Gusinsky (n 5) para 73; Merabishvili [GC] (n 7) para 288; Juszczyszyn (n 7) para 306;
Schabas (n 5) 624; Tan (n 4) 121; Heri (n 2) 29; Aikaterini Tsampi, ‘The new doctrine on misuse of power
under Article 18 ECHR: Is it about the system of contre-pouvoirs within the state after all?” (2020) 38
NQHR 134, 141.

3 Merabishvili [GC] (n 7) paras 287f; Todorova (n 7) para 192; Tzevelekos (n 3) 164, 168; Heri (n 2) 33;
Redondo Saceda (n 7) 487; Schmaltz (n 1) 37.

% Gusinsky (n 5) para 73; Cebotari v Moldova App no 35615/06 (ECtHR, 13 November 2007) para 49; OAO
Neftyanaya Kompaniya Yukos v Russin App no 14902/04 (ECtHR, 20 September 2011) para 663;
Merabishvili [GC] (n 7) para 102; Juszczyszyn (n 7) para 314; Tan (n 4) 121; Tsampi (n 33) 141; Tzevelekos
(n 3) 168; Redondo Saceda (n 7) 487. Critical Santolaya (n 6) 529.

36 Merabishvili v Georgia App no 72508/13 (ECtHR, 14 June 2016) para 102; Cali, Coping with crisis (n 12)
268; Tsampi (n 33) 143. This was also the case in Todorova (n 7) para 204.

37 Gusinsky (n 5) para 73; Cebotari (n 35) para 49; Merabishvili [GC] (n 7) para 290; Todorova (n 7) para 191;
Juszczyszyn (n 7) para 308; Tsampi (n 33) 141.
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the respective right is subject to explicit restrictions, e.g. the right to liberty according to
Art. 5(1) ECHR. Nonetheless, Art. 18 ECHR is also applicable in conjunction with
rights subject to implicit restrictions.? Furthermore, Art. 18 may be invoked in relation
with the other articles situated at the end of Section I of the Convention, such as the
derogation of rights in times of emergency according to Art. 15.* In contrast, absolute
rights which do not allow for explicit or implicit limitations, such as the prohibition of
torture in Art. 3, do not fall within the scope of application of Art. 18 ECHR, as the
inclusion of these rights would contradict the wording of the Convention.# Hence,
applications claiming a violation of Art. 3 in conjunction with Art. 18 are inadmissible
ratione materige *!

While most of the violations of Art. 18 ECHR were found in conjunction with the right
to liberty guaranteed by Art. 5,2 the Court also applied Art. 18 with other provisions of
the Convention: In some cases, it found violations in conjunction with the right to
respect to private life in Art. 8 and the freedom of expression in Art. 104 or the
freedom of assembly as guaranteed by Art. 11 of the Convention.® It also regarded
monetary fines and confiscation of the assets of an NGO as a violation of Art. 18 in

3 Santolaya (n 6) 529; Schabas (n 5) 625; Redondo Saceda (n 7) 487; Schmaltz (n 1) 37. Dominik Steiger,
‘Art. 18’ in Katharina Pabel and Stefanie Schmahl (eds.), Internationaler Kommentar zur Europdischen
Menschenrechtskonvention (Carl Heymanns 2014) para 27 extends this to so called ‘limitations by
delimination’.

% Ingrid Siess-Scherz, ‘Art.18 EMRK’ in Karl Korinek and others (eds), Osterreichisches
Bundesverfassungsrecht (Verlag Osterreich 1999) para 2; Steiger (n 38) paras 30ff; Schabas (n 5) 625;
Tzevelkos (n 3) 164. In De Becker (n 9) para 271, the Commission took explicit reference to Art. 18 ECHR
when stressing that restrictions under Art. 15 ECHR can only continue until the emergency ends, cf.
Keller and Heri (n 1) 3.

40 Helmut Satzger, Frank Zimmermann and Martin Eibach, ‘Does Art. 18 ECHR Grant Protection
Against Politically Motivated Criminal Proceedings (Part 2)" (2014) 4 EuCLR 248, 260-261 nevertheless
want to include Art. 3 ECHR into the scope of application of Art. 18.

4 Timurtas v Turkey App no 23531/94 (Commission report, 29 October 1998) para 329; Tretiak v Ukraine
16215/15 (ECtHR, 17 December 2020) paras 66—-68; Santolaya (n 6) 529; Tan (n 4) 122.

2 E.g. Gusinsky (n 5) para 78; Merabishvili [GC] (n 7) paras 318ff; Navalnyy [GC] (n 19) para 176; Kavala v
Turkey App no 28749/18 (ECtHR, 10 December 2019) para 232 and recently Yiiksekdag Senoglu and others
v Tiirkiye App nos 14332/17 and others (ECtHR, 8 November 2022) para 640; Kutayev v Russia App no
17912/15 (ECtHR, 24 January 2023) para 142. See table of judgments in Cali, Alarm Bells (n 23) 283ff.

4 Khodorkovskiy and Lebedev v Russia App nos 11082/06 and 13772/05 (ECtHR 25 July 2013) paras 624ff;
Aliyev v Azerbaijan App no 68762/14 and 71200/14 (ECtHR, 20 September 2018) para 190ff; Juszczyszyn
(n 7) paras 317ff; Kogan and others v Russia App no 54003/20 (ECtHR, 7 March 2023) para 77.

# Todorova (n 7) paras 203ff. An application under Art. 18 ECHR in conjunction with Art. 10 was
declared admissible but a violation was denied in Sabuncu and others v Turkey App no 23199/17 (ECtHR,
10 November 2020) paras 235, 256 and Stk v Turkey (No 2) App no 36493/17 (ECtHR, 24 November 2020)
paras 194, 219. In Handyside v United Kingdom App no 5493/72 (ECtHR 7 December 1976) the Court
refused to examine the claim under Art. 18 ECHR because it raised no separate issue.

4 Navalnyy [GC] (n 19) para 176.
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conjunction with the right to protection of property according to Art. 1 Prot. No. 1% and
the imposition of a travel ban on one of the organisation’s members as a violation of
Art. 18 taken together with the right to freedom of movement in Art. 2 Prot. No. 44 In a
recent communication of a case, the Court found a complaint by judges alleging that
their transfer to another court was a disguised form of prosecution because of their
judicial decisions and therefore violated Art. 4 (2) ECHR (prohibition of forced labour)
as falling within the scope of Art. 18 ECHR.* Furthermore Art. 18 could also be applied
in conjunction with Art. 9 ECHR® that provides for express restrictions as well as in
relation with Art. 2 ECHR.®

3.1.3 Application in conjunction with Art. 6 and 7 ECHR?

The issue whether Art. 18 is also applicable in conjunction with the procedural
safeguards in Art.6 and Art.7 ECHR and Art.4 Prot. No.7 remains open and
controversial, partly due to the inconsistent case law. In some judgments, the Court has
considered complaints under Art.18 in conjunction with Art. 6 and 7 to be
incompatible with the Convention ratione materiae and therefore inadmissible.”! In other
cases, the ECtHR considered applications under Art. 6 or 7 in relation with Art. 18 to be
admissible® or refused to examine the allegation of a violation because it was regarded
unnecessary but did not consider the claim to be inadmissible.” Once the Court even
examined a complaint under Art. 6 (1) in conjunction with Art. 18 but deemed it
manifestly ill founded due to lack of proof. In two recent judgments, the ECtHR

4 Democracy and Human Rights Resource Centre and Mustafayev (n 26) para 98. A violation of Art. 18 in
relation with Art. 1 Prot. No. 1 was also examined in OAO Neftyanaya Kompaniya Yukos (n 35) paras
659ff. In Birsan v Romania (dec.) App no 79917/13 (ECtHR, 2 February 2016) para 73 and Rustavi 2
Broadcasting Company Ltd and Others v Georgia App no 16812/17 (ECtHR, 18 July 2019) para 316 the Court
acknowledged that Art. 18 ECHR can be violated in conjunction with Art. 1 Prot. No. 1. Satzger,
Zimmermann and Eibach, Part 2 (n 40) 260 also regard Art. 1 Prot. No. 1 as lying within the scope of
Art. 18 ECHR.

47 Democracy and Human Rights Resource Centre and Mustafayev (n 26) para 98; Steiger (n 38) para 26.

4 Leszczynska-Furtak and others (n 28) para 28. For the inclusion of Art.4 and ‘limitations by
delimination” in general into the scope of Art. 18, Steiger (n 38) para 27; Yutaka Ari and Joachim Meese,
‘Prohibition of the Misuse of Power’ in Pieter van Dijk and others (eds.) Theory and Practice of the
European Convention on Human Rights (5th edn, Intersentia 2018) 1095, 1098.

4 Steiger (n 38) para 26.

% In depth Steiger (n 38) paras 8-9.

51 Navalnyy and Ofitserov v Russia App nos 46632/13 and 28671/14 (ECtHR, 23 February 2016) para 129;
Nuavalnyye v Russia App no 101/15 (ECtHR, 17 October 2017) para 88. Similar Birsan (dec.) (n 46) para 73.
52 Khodorkovsky v Russia (No. 2) App no 11082/06 (ECtHR, 8 November 2011) para 16; Lebedev v Russia
(No. 2) App no 13772/05 (ECtHR, 27 May 2010) para 310; Keller and Bates (n 14) 10.

53 Engel (n 11) para 93; Khodorkovsky and Lebedev v Russia (No 2) App nos 51111/07 and 42757/07 (ECtHR,
14 January 2020) para 622 also regarding Art. 4 Prot. No. 7.

54 Nastase v Romania App no 80563/12 (ECtHR, 18 November 2014) paras 105, 109.
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abstained from deciding whether Art. 18 can be violated in conjunction with Art. 6
ECHR, stating that this issue remained open.%

When denying the admissibility of Art. 18-claims in conjunction with Art. 6 or 7, the
majority based its decision on the alleged lack of express or implied restrictions
applicable to those provisions. Contrary to this reasoning, some judges argued in
separate opinions that according to the Court’s case law Art. 6 is subject to implicit
restrictions, e.g. limitations to the right to choose one’s legal assistance® or even to the
right of access to courts,®® as well as express limitations regarding the possibility to
exclude the press and public from trials,” and could therefore be applied in conjunction
with Art. 18 ECHR.® In my opinion, this argument is difficult to disprove as the
wording of Art. 18 does not restrict the application of this provision to explicit
limitations. In addition to the character of Art. 6 as a relative rather than an absolute
right, the object and purpose of Art. 18 ECHR — the prevention of the misuse of power®
— support the application in conjunction with the right to a fair trial.®> Furthermore, the
ECtHR already found a breach of Art. 18 ECHR in relation with a Convention right
subject only to implicit restrictions: A judgment delivered in 2021 detected a violation
of Art. 18 in conjunction with Art. 5 (3) ECHR, which - according to its wording — does
not provide for restrictions but implicitly allows for limitations.®® In view of these
circumstances, Art. 18 ECHR is also applicable in conjunction with Art. 6 or 7 in cases
where a State Party makes use of the implicit or explicit limitations that can be applied
to these Convention rights.

% Ilgar Mammadov v Azerbaijan (No 2) App no 919/15 (ECtHR, 16 November 2017) para 261; Nevzlin v
Russia App no 26679/08 (ECtHR, 18 January 2022) para 123 (no examination because the claim was
manifestly ill-founded); see Tan (n 4) 124.

% Navalnyy and Ofitserov (n 51) para 129; Navalnyye v Russia (n 51) para 88; critical Joint Partly Dissenting
Opinion of Judges Nicolaou, Keller and Dedov para 6 in Navalnyy and Ofitserov v Russia; Keller and Heri
(n 1) 6; Von Bogdandy and Hering (n 23) 60.

57 Dvorski v Croatia [GC] App no 25703/11 (ECtHR, 20 October 2015) para 79; Christoph Grabenwarter,
European Convention on Human Rights (C.H. Beck 2014) Art. 6 para 137.

8 Khamidov v Russia App no 72118/01 (ECtHR, 15 November 2007) para 155; Grabenwarter (n 57) Art. 6
paras 67-68; Helmut Satzger, International and European Criminal Law (C.H. Beck 2012) §9 para 62;
Schabas (n 5) 285.

% See Art. 6 (1) sentence 2 ECHR; Iigar Mammadov (No 2) (n 55), Joint Concurring Opinion of Judges
Nufiberger, Tsotsoria, O'Leary and Mits para 12; Grabenwarter (n 57) Art. 6 paras 100ff; Steiger (n 38)
para 20; Schabas (n 4) 290.

% Navalnyy and Ofitserov (n 51), Joint Partly Dissenting Opinion of Judges Nicolaou, Keller and Dedov
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21 June 2016), Joint Concurring Opinion of judges Sajo, Tsotsoria and Pinto de Albuquerque para 5 FN 2
and Concurring Opinion of judge Kiiris para 29; Mammadov (No. 2) (n 55), Joint Concurring Opinion of
Judges Nufiberger, Tsotsoria, O’'Leary and Mits paras 8ff; Schmaltz (n 1) 43.

o1 Mammadov [Art 46] (n 22) para 189; Kavala [Art 46] (n 22) para 144.

©2 Mammadov (No. 2) (n 55), Joint Concurring Opinion of Judges Nufberger, Tsotsoria, O'Leary and Mits
para 16; Keller and Heri (n 1) 6.
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In the two Art. 46-judgments on Art. 18-decisions issued to date, the Court has held that
a finding of a violation of Art. 18 in conjunction with Art.5 ECHR vitiates any
subsequent action taken on the basis of the restrictions pursuing an ulterior purpose.®
This reasoning and the Azizov and Novruzlu-judgment finding a violation of Art. 18
together with Art. 5(3) ECHR might signal that the Court now is of the opinion that
restrictions of the right to a fair trial can be applied for illegitimate purposes and Art. 18
can therefore be violated in conjunction with Art. 6 of the Convention.®® The questions
communicated to the parties in two recent proceedings involving Polish judges may
also indicate that the Court is willing to examine Art. 18 in relation with Art. 6 ECHR.®
Notwithstanding those recent developments, a case currently pending before the
ECtHR may bring some clarity: In the case of Saakashvili v Georgia, in its admissibility
decision the Court held that the question whether Art. 18 is applicable in conjunction
with Art. 6 or7 is closely linked to the substance of the complaints in general and
therefore joined the examination of this issue to the decision on the merits.®

3.2 Pursue of an ulterior purpose as a violation of Art. 18 ECHR

Prior to the Grand Chamber’s judgment in Merabishvili, the Court required proof that
the authorities of the respondent state acted in bad faith in order to find a violation of
Art. 18 ECHR.® However, the Merabishvili-judgment brought a shift regarding this
issue: Instead of the subjective bad faith of the acting authorities, the Grand Chamber
focused on the more objective assessment of the existence of an ulterior purpose.® The
Court based this clarification on the case law relating to the limitation clauses of the
Convention, which are complemented by Art. 18 ECHR: According to the case law of
the ECtHR, the good faith of the authorities is only one factor in determining whether
the requirements of these limitations are met. Focusing simply on the proof of bad faith
when examining Art. 18-violations would therefore be contradictory.” Instead, the
pursue of such an ulterior purpose is to be assessed objectively and therefore differs
from the concept of bad faith used in earlier cases but those two notions nonetheless
can be equivalent.”*

Consequently, since Merabishvili the Court requires the existence of an ulterior purpose
to find a violation of Art. 18 ECHR. Such ulterior and therefore illegitimate purposes
are all goals different from the reasons claimed by the authorities and are not

0 Mammadov [Art 46] (n 22) para 189; Kavala [Art 46] (n 22) para 145.

6 Schmaltz (n 1) 44.

% Synakiewicz (n 28) 5; Leszczynska-Furtak and others (n 28) 7 and 8.

¢7 Saakashvili v Georgia (dec.) App nos 6232/20 and 22394/20 (ECtHR, 1 March 2022) para 61.
8 E.g. Khodorkovskiy v Russia App no 5829/04 (ECtHR, 31 May 2011) para 260.

© Tan (n 4) 136; Ciftci (n 1) 810.

70 Merabishvili [GC] (n 7) para 283.

71 Merabishvili [GC] (n 7) paras 282-283.
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prescribed by the relevant article of the Convention.”? In the earlier successful
applications, the Court saw an ulterior purpose — respectively a proof for the
authorities” bad faith — in the respondent’s misuse of criminal proceedings to gain
information or economic advantages.”? Furthermore, such purposes may be the
silencing of opposition politicians or human rights activists,” the hindering of activities
of NGOs or the opposition” as well as the suppression of political pluralism and the
limitation of the freedom of the political debate.”s The ECtHR recently regarded
disciplinary actions aiming to sanction and discourage judges from verifying the
lawfulness of the appointment of other judges nominated in politicized proceedings as
an illegal ulterior purpose.””

3.3  Fundamental Aspect Criterion

Especially in earlier cases where the Court already found a violation of another
Convention right, it refused to further consider claims under Art. 18 ECHR because
they raised no separate issue.” This approach was critizised because it suggested that
Art. 18 is redundant and does not need to be examined separately.” In Merabishvili the
Court implicitly renounced this line of jurisprudence and instead relied on the case law
regarding Art. 14 ECHR:® As the Court emphasised in Merabishvili and on serval
occasions since, the mere fact that a limitation of a Convention right or freedom does
not meet all the requirements of the applicable express or implied limitation clauses,
does not necessarily give rise to a question of a violation of Art. 18.8' Rather, a separate

72 E.g. Tymoshenko v Ukraine App no 49872/11 (ECtHR, 20 April 2013) para 294; Merabishvili [GC] (n 7)
para 292; Tchankotadze (n 60) para 113. Tzevelekos (n 3) 169.
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74 Tymoshenko (n 72) para 299; Mammadli v Azerbaijan App no 47145/14 (ECtHR 19 April 2018) para 104;
Kavala (n 42) para 232; Koban and others (n 43) para 77. Similarly, the silencing of judges criticizing the
government, Todorova (n 7) para 213.

75 Azizov and Novruzlu (n 32) para 79; Democracy and Human Rights Resource Centre and Mustafayev (n 26)
para 110.

76 Navalnyy [GC] (n 19) para 175; Navalnyy v Russia (No 2) App no 43734/14 (ECtHR, 9 April 2019) para
98; Demirtas (No 2) [GC] (n 21) para 437.

77 Juszczyszyn (n 7) para 317.

78 Bozano (n 12) para 61; Nemtsov (n 16) para 130; Georgia v Russia (I) [GC] App no 13255/07 (ECtHR, 3
July 2014) para 224 (criticized in the partly dissenting opinion of Judge Tsotsoria 62 ff); Kasparov v Russia
App no 53659/07 (ECtHR, 11 October 2016) para 74. Critical Eibach (n 2) 325ff. For further cases see Cal1
and Hatas (n 10) 11-12 FN 43.

79 Steiger (n 38) paras 57-58; Schmaltz (n 1) 50.

80 cf. Heri (n 2) 31 and Merabishvili [GC] (n 7) para 291 with references to the case law regarding Art. 14
ECHR, i.a. Timishev v. Russia App nos 55762/00 and 55974/00 (ECtHR, 13 December 2005) para 53; Orsus
and others v Croatia [GC] App no 15766/03 (ECtHR, 16 March 2010) para 144.

81 Merabishvili [GC] (n 7) para 291; Navalnyy [GC] (n 19) para 166; Rashad Hasanov and others v Azerbaijan
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examination of the application under Art. 18 is only warranted if the claim that a
restriction has been applied for an ulterior purpose appears to be a fundamental aspect of
the case.®? Adhering to this requirement the Court refrains from examining the
application under Art. 18 ECHR if the claimant’s arguments are essentially
corresponding to the submissions concerning the alleged violation of the respective
other Convention right.®* Hence, a claim under Art. 18 ECHR will only be examined if
the essence of this complaint has not yet been assessed in the examination of the
arguments regarding the other Convention right.s

Even though this change in jurisprudence was welcomed by some authors, it was also
met with sceptisism as the precise interpretation of the fundamental aspect criterion by
the Court was thought to be unpredictable.> The fundamental aspect criterion was
furthermore critizised for contradicting the spirit of the ECHR because it presents the
Court with an opportunity to refrain from examining claims under Art. 18 even if they
are meritorious.® Indeed the stigmatising effect connected to a conviction by the
ECtHR differs if the infringement found only affects a substantial Convention right or
amounts to a violation of Art. 18 ECHR.® In my view, therefore, in cases where — in
addition to another Convention right — Art. 18 might also be violated, the Court should
not limit itself to a finding that the other right has been violated, but should examine
the claim under Art. 18 in depth as well.

3.4  Plurality of Purposes

Sometimes a restriction of Convention rights or freedoms pursues multiple purposes.
Before Merabishvili, it was unclear how the Court would act in the face of such a
plurality of purposes. In an earlier judgment, the ECtHR denied a violation of Art. 18 in
conjunction with Art. 5, 6, 7 and 8 ECHR because the prosecution was based on serious
accusations against the applicants and therefore had a “healthy core”.® Later, the Court
addressed the issue of mixed purposes and established the so-called predominant
purpose test. According to the Grand Chamber’s reasoning in Merabishvili a restriction
pursuing both a legitimate and an illegitimate purpose only violates Art. 18 ECHR if
the illegitimate purpose is predominant.® Therfore, the mere existence of an ulterior

82 Merabishvili [GC] (n 7) para 291; Kavala (n 42) para 219; Todorova (n 7) para 194; Kutayev (n 42) para 136.
8 Taner Kili¢ v Turkey (No 2) App no 208/18 (ECtHR, 31 May 2022) para 168.

8¢ Korban v Ukraine App no 26744/16 (ECtHR, 4 July 2019) para 204; Khodorkovsky and Lebedev (No 2)
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(n 7) para 317.
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87 Schmaltz (n 1) 50.
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purpose does not automatically violate Art. 18,” nor does the lack of a legitimate aim
constitute a breach of said provision in every case.” Consequently, it is not necessary
that the measure applied by the government exclusively pursues an ulterior purpose,
and a healthy core (i.e. pursue of a purpose prescribed in the relevant restriction clause)
cannot redeem a restriction that predominantly serves an ulterior purpose.*

An objective pursued by a restriction of Convention rights predominates where it is the
true reason for the authorities’ actions or if it is the overriding focus of their efforts.”®
According to case law, the predominance of the purpose of a restriction depends on all
the circumstances of the case, and the Court will take into account the nature and
degree of reprehensibility of the alleged ulterior purpose when it is assessing this
point.** The ECtHR also considers if the application falls into a pattern of misuse of
power, which indicates the predominance of an ulterior purpose.”” In case of a
continuing restriction, such as the imposition of pre-trial-detention, Art. 18 ECHR is
infringed, if the ulterior purpose predominates at any time during the ongoing
limitation of rights.? Similarly, if the aim of the restriction changes from a legitimate to
an illegitimate purpose, it constitutes a violation of Art. 18 ECHR if the new ulterior
purpose becomes predominant.®”

The predominant purpose test is widely criticized for condoning certain bad faith
restrictions of Convention rights and for legitimising the misuse of power.®
Furthermore, some argue that the wording of Art. 18 ECHR would not allow for such a
proportionality-test,” and that the test is vague and difficult to apply, as the nature and
reprehensibility of the ulterior purpose is a rather undetermined criterion.!® However,
the exclusion of cases where the ulterior purpose only plays a minor role is sometimes
defended because it limits the scope of Art. 18 ECHR to serious violations and dangers

90 Merabishvili [GC] (n 7) para 303; Korban (n 84) para 211; Todorova (n 7) para 197; Juszczyszyn (n 7) para
312; Tzevelekos (n 3) 170.
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9 Merabishvili [GC] (n 7) para 307; Korban (n 84) para 214; Todorova (n 7) para 200; Juszczyszyn (n 7) para
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to the rule of law and therefore preserves the stigmatizing effect and serious nature of
Art. 18-judgments.’0!

4 Standard and Burden of Proof
4.1  Strict case law prior to Merabishvili

In the first judgments on Art. 18 ECHR, the Court has set very high standards of proof:
In some cases, it demanded incontrovertible and direct proof that the respondent state
restricted the applicant’s Convention rights in bad faith.1%? In less strict decisions, it did
not require incontrovertible and direct proof, but applied a very exacting standard of
proof1® The ECtHR became more open in its last judgments before Merabishvili,
considering not only direct evidence but also contextual evidence.’® The inconsistent
application of the different levels of proof required made the ECtHR’s decisions
unpredictable.

In addition to the high standard of proof, the case law laid the burden of proof entirely
on the applicant.’® They had to disproof the Court’s general assumption that the
contracting parties of the Convention act in good faith when applying restrictions on
rights guaranteed by the ECHR.' This strict approach concerning the standard of
proof as well as the distribution of the burden of proof was heavily criticised for
making it almost impossible to claim Art. 18-violations successfully.””

42  Changes brought by the Grand Chamber in Merabishvili

The Grand Chamber addressed the issue of proof in Merabishvili v Georgia and brought
significant changes in comparison to the requirements previously applied by the
ECtHR. It held that there is no special standard of proof to be applied in cases

101 Tan (n 4) 138.

102 OAO Neftyanaya Kompaniya Yukos (n 35) para 663; Khodorkovskiy (n 68) para 256; Nastase (n 54) para
109; Birsan (dec.) (n 46) para 73; cf. Tan (n 4) 127ff; Keller and Heri (n 1) 4-5; Keller and Bates (n 14) 6-7.
103 Dochnal (n 72) para 112; cf. Keller and Bates (n 14) 7; Schmaltz (n 1) 45.

104 Jlgar Mammadov v Azerbaijan App no 15172/13 (ECtHR, 22 May 2014) paras 138ff; Natig Jafarov v
Azerbaijan App no 6458/16 (ECtHR, 7 November 2019) paras 153ff; Basak Cali, ‘Merabishvili v Georgia:
Has the Mountain Given Birth to a Mouse? (Verfassungsblog, 3 December 2017)
<verfassungsblog.de/merabishvili-v-georgia-has-the-mountain-given-birth-to-a-mouse/> accessed 11
January 2023; Schmaltz (n 1) 45.

105 Khodorkovskiy (n 68) para 256; Khodorkovskiy and Lebedev (n 43) para 899; Dochnal (n 72) para 115;
Satzger, Zimmermann and Eibach, Part 2 (n 40) 252; Keller and Bates (n 14) 6-7.

106 Khodorkovskiy (n 68) paras 256, 260; Khodorkovskiy and Lebedev (n 43); Satzger, Zimmermann and
Eibach, Part 2 (n 40) 252 f; Keller and Heri (n 1) 8; Von Bogdandy and Hering (n 23) 59; Schmaltz (n 1)
45.

107 Tchankotadze (n 60) Joint Concurring Opinion of judges Sajo, Tsotsoria and Pinto de Albuquerque
paras 7 —10; Kasparov and others v Russia (No 2) App no 51988/07 (ECtHR, 13 December 2106), Partly
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regarding Art. 18.1% Therefore, the Court’s ordinary standard applies, which requires a
violation to be proven beyond reasonable doubt.® However, this standard cannot be
universally defined, but varies from case to case.’® The necessary level of proof is
linked to the specific facts of the respective case, the nature of the allegation made by
the applicant and the Convention right concerned.

The Court furthermore held that even regarding claims under Art. 18 ECHR there is no
need to only accept direct proof,'? as an ulterior purpose cannot always be proven by
relying on a particular piece of evidence or a singular incident.’?® Instead, the ECtHR
can use information on primary and contextual facts or sequences of events as
circumstantial evidence."* In past cases the Court for example regarded the time
elapsed between the alleged crimes and the applicant’s detention, statements of public
officials or legislative actions surrounding the challenged restrictions, reports and
statements by NGOs or the media as well as the Court’s findings in earlier cases
concerning the same applicant.’® It furthermore took into account if there is a pattern of
misuse of power in the respondent state specifically targeting the applicant or certain
demographic or political groups.!'¢ Especially but not exclusively in cases where only
the respondent state has access to information confirming or rebutting the applicant’s
claims, the Court furthermore may draw inference from the government’s conduct
during the proceedings before the ECtHR."”

Apart from lowering the burden of proof required, the Merabishvili judgment brought a
change regarding the distribution of the burden of proof. While the previous case law
laid the burden of proof entirely on the applicant, the Grand Chamber held that neither
the applicant nor the respondent bear the whole burden of proof.!' Instead, the ECtHR
examines all the evidence irrespective of its origin and can also obtain new material of

108 Merabishvili [GC] (n 7) para 316; Demirtas (No. 2) [GC] (n 21) para 422; Todorova (n 7) para 202;
Juszczyszyn (n 7) para 316.
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11 Merabishvili [GC] (n 7) para 314; see also El-Masri v “the former Yugoslav Republic of Macedonia” [GC]
App no. 39630/09 (ECtHR, 13 December 2012) para 151 with references.
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its own motion.!'® Furthermore, the Court can decide to combine the received evidence
with contextual factors as provided by Rule 44c (1) of the Rules of Court.'0

5 Consequences and execution of Art. 18-judgments
51  Consequences and effects of Art. 18-judgments

Judgments of the ECtHR finding a violation of Art. 18 ECHR committed by the
respondent state have a stigmatizing effect and are sometimes referred to as a “red
card”.’?! They show that a state did not violate a Convention right by accident, but
rather misused its power as well as its authorities and criminal justice system to silence
political opponents and suppress democratic participation.’? The Court can
accordingly point out dangers to the rule of law and alert other states and the public to
a decline of democracy and the rule of law by examining and finding Art. 18-violations.

In Gusinsky, the ECtHR would not award any monetary compensation to the applicant,
as in its opinion the declaration of a violation of Art. 18 ECHR itself constitutes just
satisfaction.’” Since then the ECtHR’s approach changed and monetary compensation
for non-pecuniary damages under Art. 41 ECHR is often granted in cases of Art. 18-
violations.1?

ECtHR-judgments finding a violation of Art. 18 ECHR or any other Convention right or
freedom are generally only of declaratory nature. Therefore, it is for the respondent
state to choose the means of complying with the judgment.’ However, if there is no
real choice how the respondent could comply with the judgment, the ECtHR may
indicate the measures necessary'® to ensure compliance with the Court’s decision.” In
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some cases of Art. 18-violations the ECtHR indicated individual as well as general
measures:128 In terms of individual remedies, it ordered the immediate release of the
applicant on two occasions'” and once prescribed the restoration of the applicant’s
professional activities.’®® General measures were prescribed twice. In one case, the
ECtHR ordered the respondent state to focus on the protection of government critics,
civil society and human-rights activists against arbitrary arrest and detention. Those
actions had to ensure the eradication of retaliatory prosecutions and the misuse of
criminal law against such individuals and prevent similar practices in the future.® In
another judgment, it obliged the respondent to adopt legislative and general measures
to establish a mechanism requiring the authorities to respect the fundamental character
of the freedom of assembly according to Art. 11 ECHR.'2

52  Execution of Art. 18-judgments

Final judgments of the Court are legally binding for the High Contracting Parties of the
Convention as stipulated by Art. 46 (1) ECHR, however the respondent state remains
free regarding the execution of judgements as long as the steps are taken in accordance
with the conclusions of the Court’s decision.!®® The Committee of Ministers (CoM)
subsequently monitors compliance with the ECHR judgments.’* The Court in principle
has no jurisdiction regarding the execution of final judgments.'® Nonetheless, if a state
refuses to comply with judgments finding a violation of a Convention right, the CoM
can bring this issue before the Grand Chamber by initiating infringement proceedings
according to Art. 46 (4) and (5) ECHR.*¢ Those proceedings neither reopen the already
resolved issue if a breach of the Convention occurred nor empower the Court to issue
financial penalties but aim to secure the execution of the original judgment.'
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process Cali, Alarm Bells (n 23) 278f.

135 Moreira Ferreira v Portugal (No 2) [GC] App no 19867/12 (ECtHR, 11 July 2017) para 102; Keller and
Marti (n 126) 846.

136 Schabas 872; Keller and Marti (n 126) 849; Dorr (n 127) para 22.70; Grabenwarter and Pabel (n 134)
§ 16 para 20.

137 Mammadov [Art. 46] (n 22) para 159; Kavala [Art. 46] (n 22) para 132; Grabenwarter and Pabel (n 134)
§ 16 para 20.
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In two cases regarding a violation of Art.18 ECHR the CoM instigated such
infringement proceedings according to Art. 46 (4) and (5) ECHR: In the first Art. 46-
proceedings the Court examined whether the measures taken to execute the
Mammadov-judgment were compatible with the conclusion and spirit of this decision,
because it did not contain any explicit individual measures indicating how to
implement it.!*® The judgement in question in the second Art. 46-proceedings, Kavala v
Tiirkiye, on the other hand, contained an individual measure indicating how the
respondent state must execute the original judgment and rectify the violation of Art. 18
ECHR."™ In both cases filed by the CoM, the ECtHR subsequently found a violation of
Art. 46 (1) committed by the respective respondent government.* However, the ECtHR
emphasised that, in deciding on infringement proceedings under Art 46 (4) of the
Convention, it has no power to find a new violation of Convention rights and cannot
impose fines. Instead, the mere fact of the conducting of infringement proceedings and
the judgment by the Grand Chamber should exert sufficient pressure to ensure the
execution of the original judgments finding a violation of Art. 18 ECHR.™*! While the
Court therefore did not award any damages to the claimant in the infringement
proceeding regarding the Mamimadov-case, in its Art. 46-judgment regarding the Kavala-
case, it obligated the respondent state to reimburse the claimant for the legal fees
caused by his participation in the infringement proceedings.'#?

Azerbaijan, the respondent state in the infringement proceedings in Mammadov, at first
— even despite its conviction under Art. 46 (4) and (5) ECHR - did still not comply with
the measures prescribed in the original judgment. However, the pressure asserted by
the Court and the CoM, especially through an interim resolution issued nine months
after the ECtHR's Art. 46-judgment expressing its deepest regret that the applicant still
suffers the negative consequences of his conviction, ultimately led to the quashing of
said conviction in September 2020.1 The applicant in Kavala on the other hand remains
incarcerated and an appellate court recently upheld his life sentence even though the
ECtHR ordered his immediate release and later found the respondent state in violation
of Art.46 ECHR for failing to execute this order. Therefore, although infringement
proceedings before the Grand Chamber help to put pressure on respondent states to
comply with the Court’s judgments, pro-active and determined monitoring of the
execution of Art. 18judgments by the CoM is also important in order to put an end to
the misuse of state power through criminal prosecutions.'

138 Mammadov [Art. 46] (n 22) para 186; Von Bogdandy and Hering (n 23) 59.
139 Kavala [Art. 46] (n 22) para 146.

140 Mammadov [Art. 46] (n 22) para 214; Kavala [Art. 46] (n 22) paras 169ff.

141 Kavala [Art. 46] (n 22) paras 104, 175.

142 Kavala [Art. 46] (n 22) para 176.

143 Cali, Alarm Bells (n 23) 290.

144 Cali, Alarm Bells (n 23) 291.
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6 Conclusion

As the misue of restrictions of fundamental rights and freedoms guaranteed by the
Convention poses a great threat to democracy and the rule of law, it is essential that the
Court is able to address such risks in an appropriate manner. The prohibition of the
misuse of power in Art. 18 ECHR contains a measure with great potential that could
live up to this purpose. However, this potential largely depends on the way the Court
applies said article. While the ECtHR was very restrained in its case law until 2004, it
has since begun to use the potential of Art. 18 ECHR more and more. Even in face of the
improvements since the first judgment finding a violation of Art. 18, difficulties
remained, especially regarding the high standard of proof and the fact that the burden
of proof entirely fell on the applicant. Since the landmark Grand Chamber judgment in
Merabishvili the recent jurisprudence brought further positive developments regarding
issues of proof and led to a broader scope of application of Art. 18 ECHR. This
facilitates the proof of Art. 18-violations, helps applicants in pursuing their claims and
alerts the other Contracting Parties to authoritarian tendencies as well as the decline of
the rule of law in the respondent state. However, in order to apply such pressure and
protect the rule of law, in cases where Art. 18 is breached, the Court should not restrict
itself to finding infringments of other Convention right but should furthermore
examine the claim under Art. 18 in depth and subsequently convict the respondent
state.

The possibility to prescribe general or individual measures is also an important
instrument to ensure compliance with Art. 18-judgments, as it can add to the pressure
on convicted states and lead to preventive actions. However, in order to ensure the
implementation of the Court’s judgments, the effective execution by both the CoM and
the ECtHR is crucial to right the harm caused by the abuse of power. The fact that the
first cases of infringement proceedings under Art. 46 (4) ECHR regarded Art. 18-
judgments shows the importance of compliance in such cases, but the effectiveness of
those proceedings remains to be seen.
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BALANCING INNOVATION AND ETHICS: A STUDY ON THE
IMPACT OF AI ON MEDICAL NEGLIGENCE AND THE RULE OF
LAW

By Bartolomé Torralbo Mufioz"
Abstract

Artificial intelligence systems are integrated in most professional fields, including healthcare,
where it is already being utilized for prevention, diagnosis, or treatment. However, the
application and potential misuse of Al can lead to adverse outcomes. This paper aims to analyse
the role that the use of artificial intelligence systems in the medical field will play in the face of
possible cases of professional negligence. The definition of the medical lex artis has always been
the subject of doctrinal debate. This debate is now shaken by the introduction of these tools that
are key in the decision-making process of the healthcare professional. To properly weigh this
importance, it is necessary to analyse a characteristic common to most artificial intelligence
systems, the black box.

1 Introduction

The use of artificial intelligence (Al) in the medical field is rapidly advancing and
becoming an indispensable part of healthcare.’? Machine learning tools, a subset of Al
that utilizes algorithms to identify patterns within extensive datasets, are increasingly
prevalent in medicine.®> An example of this type of artificial intelligence in the medical
field (AMI) based on machine learning would be "Watson for Oncology",* produced by
the US multinational IBM (International Business Machines). This programme employs
cognitive computing to interpret the clinical information of cancer patients to
individualise the different possible treatment options. How does it work? Watson is
fed, or "trained", with enormous amounts of information about cancer patients. By
analysing this data, it can find patterns and infer the recommended treatments for a
given patient from this information. The remarkable potential of this Al lies in its

* Lecturer in Criminal Law, University of Cordoba.

1 Definition of Al by the European Commission: «Artificial intelligence (Al) systems are software (and
possibly also hardware) systems designed by humans that, given a complex goal, act in the physical or
digital dimension by perceiving their environment through data acquisition, interpreting the collected
structured or unstructured data, reasoning on the knowledge, or processing the information, derived
from this data and deciding the best action(s) to take to achieve the given goal. Al systems can either
use symbolic rules or learn a numeric model, and they can also adapt their behavior by analyzing how
the environment is affected by their previous actions». Recommendations on the European
Commission’s White Paper on Artificial Intelligence-A European approach to excellence and trust,
COM (2020) 65 final (the'AI White Paper') 16.

2 Bradley Erickson, ‘Machine learning for medical imaging’ (2017) 37(2) R 505-515.

3 Nicholson Price, “Artificial intelligence in health care: applications and legal issues’ (2017) 10 SL 10.

¢ Zhou Jie, Zeng Zhiying and Li Li, ‘A meta-analysis of Watson for Oncology in clinical application’
(2021) 11(1) SR 1-13.

87



ability to analyse large datasets and transform them into useful information for the
doctor, being able to find patterns or relevant markers of the disease that would be very
difficult to detect by humans.

One of the most important challenges we face when introducing tools with this
capability in the medical field is determining whose responsibility it is when a medical
error occurs due to their use, and this error leads to a harmful outcome. For example,
what happens if the Al recommends a treatment, but the physician considers that,
based on his or her experience, another treatment would be more appropriate? What
happens if the Al recommends a treatment, the physician applies it, but the Al has
made a mistake, resulting in a harmful outcome? These questions become even more
complex when we consider that understanding how the AI made the decision is
sometimes virtually impossible, essentially due to two factors:> 1. The immense amount
of data considered to make a given decision; 2. The algorithm of operation of the
machine, its "brain", is so complex that it is almost impossible to decipher how it
arrived at a specific result ("black box"). Moreover, it is often sealed by intellectual

property rights.

Assigning responsibility for the use of Al becomes significantly more complex when
the Al's reasoning cannot be explained. It becomes virtually impossible to determine
whether it is prudent or imprudent to adhere to or deviate from what is determined by
the AI when we do not know how it operates within. When should a physician be
bound by what the Al determines, or how could he or she deviate from the diagnosis
given by this tool? These challenging questions remain unanswered due to the lack of
understanding about how the Al operates.

Another important factor to consider when allocating responsibilities in this field is the
fact that AMI is usually integrated as a tool used by physicians to treat their patients,
rather than operating independently. As a result, the physician serves as the
intermediary between the patient and the technology, maintaining a central role in this
aspect. However, we cannot overlook the fact that these AMI tools are making an
increasing number of decisions, gaining relevance in medical practice, which
undoubtedly complicates the determination of who is ultimately responsible for a
possible injury resulting from a medical failure.

The lack of trust in the algorithm, largely due to its opacity, is the biggest challenge for
the implementation of Al in the medical field. As far as the legal sciences are concerned,
the focus should be on determining liability in cases of patients” harm, which can range
from the patient's physical integrity to his or her own life. The fundamental question is
no other than: who will be held responsible? This question carries significant
implications, including corporate, civil, and criminal liability.

5 Price (n 3) 10.
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This article aims to address the key issues raised by doctrine and jurisprudence
regarding medical criminal negligence and, on this basis, analyse what impact the
introduction of the AMI will have on them. Given the lack of pronouncements on this
topic, we will provide a prognosis by considering hypothetical uses of the AMI and
analyse how it could influence cases of medical negligence. Before analysing the
relationship between medical malpractice and AM], it is essential to describe more
precisely the term "black box" and consider its potential implications.

2 The opacity of artificial intelligence

The collection and storage of medical records, along with the digitisation of
radiological, endoscopic, and histological images, has generated a tsunami of data that
can be used to train machine learning algorithms. Such programmes can be (and
already are) helpful in medical decision-making. However, due to the complexity of the
reasoning and connections that machine learning and deep learning make, humans are
often unable to discern how the machine has arrived at its conclusions or the
methodology it has employed for decision-making. This creates a communication
problem between the machine and the doctor.

Machine learning algorithms used for diagnosis, prognosis, and disease prediction can
incorporate numerous factors without providing detailed insights into the underlying
connections. As a result, a black box is created, where the information obtained cannot
always be explained in a way that is understandable for the doctor or the patient. The
use of black boxes is less reluctantly accepted in areas such as finance or logistics.
However, in the medical field, it is more problematic to introduce such tools as the
decisions of the machine have a direct impact on the health and lives of patients.” A
higher level of caution is fully understandable.

Most Al tools used in medicine share this characteristic of having a black box.
Nicholson Price describes the black box in the medical context as the use of complex
computational models to make health-related decisions.® He highlights that a defining
element of black box medicine is the lack of transparency in the algorithms, meaning
that the relationships/inferences they employ to generate a result cannot be understood.
The black box phenomenon is a direct outcome of deep learning.

The capabilities of deep machine learning are continuously expanding and evolving.
An artificial intelligence known as Deep Patient was trained on the data of
approximately 700,000 individuals and demonstrated remarkable accuracy in disease
prediction when provided with new patient data.® Without any programming by

¢ Aaron Poon; Joseph Sung, ‘Opening the black box of AI-Medicine’ (2021) 36 (3) GH 581-584.

7 Poon; Sung, (n 6) 581-584.

8 Nicholson Price, ‘Black-box medicine’ (2015) 28(2) HJLT 419.

9 Scott Schweikart, “Who Will Be Liable for Medical Malpractice in the Future? How the Use of Artificial
Intelligence in Medicine Will Shape Medical Tort Law’ (2020) 22 (1) MJLST 7.
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medical experts, Deep Patient found hidden patterns in the medical data that seemed to
indicate when people were prone to a wide range of diseases, including liver cancer.

When doctors encounter a diagnosis that they cannot explain, they will ask themselves:
Can I trust this model to provide accurate guidance for my patient? Can I trust it to
give me the right result to guide my medical practice? Is this model consistent with my
previous medical knowledge? What is this algorithm and how has it been engineered?

Conventional medical decisions are based on understanding pathophysiological
mechanisms through various methods such as cellular experiments, genomic and
metagenomic analysis, animal studies, and histopathological observation and
interpretation. This is then followed by clinical trials and observations of control
groups. Evidence-based medicine has become the standard in modern healthcare, and
it is the current approach in medicine.

This is why many professionals in the sector are sceptical about implementing this type
of technology in their medical practice.’? They are hesitant to rely on the judgement of
an Al without understanding its reasoning. However, there are others who argue that
there is nothing to fear about Al and its opacity. Vijay Pande suggests that opacity, or
the black box, is not exclusive to Al but is also a characteristic of human intelligence.
Human intelligence can engage in complex reasoning and draw conclusions without
being able to fully explain the underlying mental processes."" It may be in the very
nature of intelligence that part of its functioning cannot be fully explained, with the
human subconscious serving as the equivalent of the "black box" of artificial
intelligence.

3 Medical negligence

The purpose of the medical activity to heal is incompatible with intentional acts against
legal assets such as physical integrity or health. This does not exclude the possibility of
malicious injury or death occurring during medical practice, although the fact that it
occurs in this context will be merely anecdotal and will receive the same treatment as if
it were malicious conduct in any other sphere. This is why it has been understood that
within healthcare activity in the strict sense (to heal or improve the patient's quality of
life) there is only room for one form of criminal liability, that of negligence. Moreover,
in cases of malicious intent, the presence of an AMI will have no relevance, insofar as
the subject pursued the production of the result, regardless of the means used. What we
are really interested in is medical negligence that generates criminal liability, and to
what extent the introduction of AMI can change the current paradigm. In this article we

10 Schweikart (n 9) 7.
11 Vijay Pande, ‘Artificial intelligence’s” black box” is nothing to fear’ (2018) TNYT.

90



are going to focus exclusively on criminally relevant negligence, leaving out of our
object of study those negligent conducts from which only civil liability arises. 12

It is also worth noting at this point that, in the last two decades, we have seen an
increase in the number of legal proceedings against doctors. 1 This increase may result
in a kind of defensive medicine, * where doctors prescribe all necessary (even
unnecessary) tests to protect themselves against future claims. In this respect, the use of
AMI may also play a role. Compliance with the algorithm may end up being used as a
shield against possible medical malpractice claims.

Before going into an analysis of how the introduction of AMI may affect medical
negligence, we must address its main problems of interpretation in the field of criminal
law.

The starting point for analysing negligence in Spanish criminal law must always be
Article 12 of the Spanish Criminal Code (CC), which establishes a numerus clausus
system for negligent crimes when it states that "negligent acts or omissions shall only
be punished when expressly provided for by law". Few offences present a modality of
imprudent commission, but those that can commonly be derived from imprudent
action in the field of healthcare, such as injury (art. 152 PC), homicide (art. 142 PC),
abortion (art. 146 PC) and injury to the foetus (art. 158 PC), are included.

The legislator has not offered any definition of what we should understand by
imprudence, let alone medical imprudence. Traditionally, imprudence is defined as
human conduct (voluntary, unintentional, or malicious action or omission) which, due
to lack of foresight or failure to observe a duty of care, produces a harmful result for a
legal asset protected by criminal law.

I will now outline the basic structural elements of negligence to be able to subsequently
develop the specificities of medical negligence. Firstly, the conduct, which can be either
an action or an unintentional voluntary omission (in which case it would be
intentional). Secondly, the psychological factor, the subject when acting does not foresee
the danger that ends up materialising in a harmful result when he should have done so.
This element must be assessed under the specific circumstances of the case.
Subsequently, we find the normative factor, constituted by the objective duty of care
that the subject should have observed to avoid the result. Depending on the sphere in
which we find ourselves, the objective duty of care may have different origins, such as

12 Eduardo de Urbano Castrillo, ‘La responsabilidad médica por el resultado: el caso de los odontélogos’
(2007) 43 LLP 5-6.

13 Carlos Sardinero-Garcia, ‘Responsabilidad por perdida de oportunidad asistencial en la medicina
publica espafiola’ (2017) 43 (1) REML 5-12.

4 Andrea Perin, ‘La redefinicién de la culpa (imprudencia) penal médica ante el fenémeno de la
medicina defensiva. Bases desde una perspectiva comparada’ (2018) 13 (26) PC 858-903.
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legal rules, the general rules governing a particular profession, or simply the rules of
coexistence shared by society.

This imprudent act must produce an injury, with imprudent acts which do not result in
an injury to a legal right protected by the CC being criminally irrelevant. If this result,
even if there is a negligent act, was not foreseeable or avoidable, we cannot speak of
punishable negligence either.

Finally, there must be a cause-and-effect relationship between the negligent conduct
and the harmful result produced. In other words, the conduct must have materially
provoked the result, creating, or increasing an impermissible risk to a legal asset, the
result being the materialisation of that risk. This point of union is broken when a
supervening freak accident occurs which breaks the causal link.

Depending on the extent of the breach of the duty of care, and regardless of the
seriousness of the result produced, we can distinguish between gross negligence and
lesser negligence. It is said that imprudence is less serious when the rules of care that
would be respected by a careful citizen are infringed, while we will be dealing with a
case of serious imprudence when the most elementary duties of care are breached.
Within gross negligence, there is an aggravated subtype called professional negligence.
15 This is characterised by the fact that the imprudent act has been carried out within
the framework of the exercise of a profession, having seriously transgressed the rules
that regulate it. The offender incurs an extra degree of unlawfulness due to the non-
observance of the lex artis of his specific field. In cases of professional negligence, in
addition to the penalty for the offence of serious negligence, the penalty of special
barring from the exercise of the profession is added.

If we look at the articles in which the legislator has included professional negligence,
we can affirm that he had health imprudence in mind. That said, it can be extended to
other sectors, such as transport or construction. What is certain is that the field of health
is particularly prone to harmful results that may or may not be due to professional
negligence. The constituent elements of the negligent act present some particularities in
the medical field that increase the complexity when it comes to determining when we
are dealing with a criminally relevant negligent act. To declare criminal liability for
medical negligence, it is necessary to identify in some of the phases of medical action,
such as diagnosis or treatment, a medical error or failure, which is due to a disregard of
the lex artis, causing a foreseeable and avoidable result.

15 Virxilio Rodriguez; Natalia Torres, ‘La responsabilidad penal médica por conductas imprudentes:
Evolucion de la jurisprudencia espafiola en los tltimos afios” in Gonzalo Basso (coord.), Libro homenaje al
profesor Dr. Agustin Jorge Barreiro. (Servicio de Publicaciones, 2019) 1205-1217.
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To speak of medical negligence, we must begin with the human act, which in this case
will be a medical action. ¢ This is known as medical error or failure. Medical error or
failure can occur in any of the phases of the medical-surgical activity (examination,
clinic, diagnosis, prognosis, treatment, or intervention), causing an injury. But this error
does not entail a legal assessment, as even a professional, acting prudently and
following the protocols, can make mistakes that result in damage to legal assets. This is
due to the inexact nature of medical science, which is constantly evolving and
developing. Therefore, we cannot link medical failure with non-infringement of the
standard of care. Medical failure is verifiable ex post, once we have seen the result we
realise the error, for example, in the diagnosis made. In contrast, the transgression of
the standard of care is assessable ex ante, the subject's actions have been inadequate
according to the standard of care and have led to a harmful result.

Doctrine and jurisprudence have developed a series of general criteria applicable to
medical errors or failures to distinguish those errors that are invincible (that would
have been made by any other professional) from those that can be overcome and that
could potentially lead to criminal liability for negligence: 7' 1. To be subject to criminal
sanction, medical errors must be of great magnitude, so that they are obvious to any
average professional; 2. A medical error cannot be considered negligent simply because
the practitioner lacks specialised knowledge beyond that of the average professional; 3.
The central aspect in analysing the doctor's negligence must be his or her specific
behaviour in seeking to heal the patient, and there may be justified differences in the
actions of different professionals.

In short, someone who has acted prudently and carefully, following all the protocols
and, in short, acting under the lex artis, will not incur criminal liability despite
committing a medical error of a merely technical nature.

As in the case of action, the duty of care also has some specificities in the medical field.
Delimiting the medical duty of care is a particularly complex task since medicine is a
field that cannot be statically regulated in law. In the absence of such regulation, and to
give objectivity to the legal analysis of medical judgements, one must turn to the
technical standards in the field, known as lex artis. This is a normative requirement in
which we must compare the act performed with this generally accepted standard from
the scientific point of view. A physician who acts contrary to lex artis is, in principle, in
breach of the objective duty of care and may incur criminal liability in the event of a
harmful outcome. But defining lex artis in medicine at a given point in time is a very
complex task. This is due to the two main factors, '® medical science is eminently

16 Juan Carlos Sudrez-Quifiones, La responsabilidad penal médica por el hecho imprudente. El error de
diagndstico. Jurisprudencia aplicable’ (2008) 62 (2056) BMJ 594.

17 Jestis Silva Sanchez, ‘Aspectos de la responsabilidad penal por imprudencia de médico anestesista: La
perspectiva del Tribunal Supremo’ (1994) 2(1) DyS 48-50, and Francisco Benitez; José Blanca La
imprudencia punible en el dmbito de la actividad médico-quiriirgica, (Dykinson, 2010), 187-188.

18 Suarez-Quinones (n 16) 598.
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experimental, so there are limitations to its knowledge, and it is constantly advancing
and evolving, which is incompatible with the concept of a "fixed" lex artis that serves as
a standard for always evaluating medical action.

In addition, we must consider that we are dealing with a field in which society is
willing to accept higher levels of risk, broadening the spectrum of acceptable risk. In
other words, risks inherent in medical activities are accepted given their potential
benefits, such as the risks derived from treatments like chemotherapy, surgical
operations, or even the risks of experimental treatments. If a medical activity is
performed with due care, its inherent risk is tolerated by criminal law despite the
possibility of injury present in that activity. On the other hand, if that activity is
performed carelessly, the risk is no longer permitted. This undoubtedly presents a
challenging interpretation for the courts, as they must carefully balance the permissible
risk with the standard of care.

To this already complex picture we must add clinical freedom. Freedom of method is a
fundamental principle for the progress of science, and medical science needs this
freedom to advance. The Declaration of 27 October 1984 on "Principles on Freedom of
Prescription” states that physicians must have the independence to treat their patients,
to make their diagnosis, and to choose their treatment. This medical freedom has
played a significant role in advancing medical knowledge and making it more objective
and verifiable.

However, it is important to recognize that this freedom is not absolute. While it allows
for innovation, progress, and respect for clinical judgment, there are limits. The doctor
cannot use treatments or concepts that have already been superseded by the objective
and proven progress of medicine. His or her freedom to act is limited to the
interventions available according to current medical knowledge. Within this margin,
the physician must determine what he considers most appropriate for his patient on a
case-by-case basis.

These factors must be analysed considering the specific case, the circumstances of the
patient, and the real possibilities available for the practitioner. This is why we are
moving from the concept of lex artis to that of lex artis ad hoc, i.e., the doctor is required
to have complied with what is required on each occasion, following what medical
science determines at that moment, but also taking into consideration the patient's
situation.

In this regard, the Supreme Court (SC) states that "it is medicine that establishes and
defines the lex artis and the lex artis ad hoc, following standards accepted in the practice
of the profession itself and taking into account the circumstances and conditions of
science and the specific situation of the patient, as well as the existence of the so-called

19 Amaya Merchan, ‘Posibles consecuencias penales de la praxis médica durante el estado de alarma’
(2020) 9700 DLL 3
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"clinical freedom", which obliges the doctor to take decisions that may be debatable, but
which must be considered prudent as long as there are no elements from which to infer
the contrary”. 2

It should be borne in mind that medical science is not an exact science, but that the
demand for accountability always presents great difficulties because its science is
inexact. It involves unpredictable variable factors that can lead to serious doubts
regarding the causation of the harm. Moreover, the freedom granted to physicians must
be exercised responsibly, avoiding audacity or adventurism.

The physician's obligation to the patient is one of means, never of results. To comply
with the lex artis ad hoc means to use all the means available to the physician in the case
to bring about the patient's recovery. 2 The judge must determine whether in the
specific case, the physician breached the duty of care, for which he must assess whether
he acted following the current state of medical science, considering the patient's
condition and the means available to him. But, as we know, lex artis is not a regulated
field. Where can the judge go to make this comparative judgement between the conduct
performed and the conduct owed?

Without wishing to draw up a closed list, Sudrez-Quifiones states that the lex artis
medica is essentially contained in protocols, action guides, and medical experience. 2
We can define medical protocols as "guidelines or recommendations established by a
group of qualified experts to guide the daily work of professionals to improve the
quality and efficacy of healthcare, ie., the parameters accepted by the majority of
professionals".?

Given the complexity involved in defining the medical lex artis, these medical protocols
are of great use to the judge when making an initial assessment of the conduct. On
paper, conduct that conforms to the protocol will not be negligent, but not all conduct
that does not follow the recommended protocol will be. We can affirm that acting
following the protocol is a rebuttable presumption of having acted prudently and
under the medical lex artis.* However, this presumption is not indisputable and can be
challenged by presenting evidence to the contrary. While following the protocol can
indicate appropriate action, it should not be considered an absolute rule to be followed
in every case.

20 STS (Sentence of the Spanish Supreme Court) 1193/94, de 8 de junio de 1994; STS 811/99, de 25 de
mayo de 1999.

2 Maria del Carmen Gémez, La responsabilidad penal del médico, (Tirant lo Blanch, 2008) 482-483.

2 Suarez-Quifiones (n 16) 595-596.

2 Benitez; Blanca (n 17) 180.

2 Virxilio Rodriguez, ‘La responsabilidad penal médica por homicidio y lesiones imprudentes
actualmente en Espafia (articulos 142 y 152 Cédigo Penal)’ (2006) 6601 DLL 7.
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Another source that judges can rely on to assess the doctor's actions would be the
clinical guidelines or health action guidelines. These include a series of possible actions
depending on the characteristics of the patient, with the possibility of choosing between
several options for the same ailment. These are flexible instruments that are constantly
updated to align with the latest scientific evidence. »

Finally, one must consider their own medical experience, which can serve as a reference
point for evaluating the prudent action of the professional. However, this will never be
sufficient to justify acting contrary to what is determined by protocols or clinical
guidelines. As can be seen from this section, it is not at all easy to establish a valid and
objective standard with which to assess medical action. Even more so when the aim is
to respect the two defining elements of medical activity mentioned above: its dynamic
nature, constantly evolving, and the clinical freedom to which all professionals are
entitled.

In conclusion, the lex artis ad hoc, along with the generally accepted protocols of action
and clinical guidelines are indications that one is acting following the objective duty of
care, and in general, this will be true. But it is far from being an arithmetical operation,
and to determine whether the objective duty of care is being breached it is necessary to
consider the specific circumstances of time and place, the medical knowledge available
at the time, the patient's state, as well as the means available to the professional.
However, the judge must try not to make a scientific judgement of the actions carried
out. In short, we are navigating a complex terrain, where separating the scientific from
the legal, clinical freedom from imprudent action, or defining the boundaries of
permissible risk is particularly complicated. This complexity is amplified when
considering that the legal assets at stake are of the highest value.

4 Medical negligence and Artificial Medical Intelligence (AMI)

This whole system will be significantly affected by the introduction of a new factor: the
use of AMLI. Its use is being introduced in various areas of medicine, from prevention
and diagnosis to treatment, follow-up, and monitoring of diseases. Within these fields,
diagnosis, and treatment are the most likely to present cases of criminal liability for
negligence. For this to occur, there must be a diagnostic or treatment error that causes a
harmful result that is objectively attributable to the error. The courts have been
considering that "imprudence arises when the medical or surgical treatment involves
careless behaviour, abandonment and omission of the required care, given the
circumstances of the place, time, people, nature of the injury or illness, which,
disregarding the lex artis, leads to harmful results".2

%5 Suarez-Quifones (n 16) 600-601.
26 STS 5836/97, de 3 de octubre de 1997.
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Given the novelty of this situation and the limited legal precedents, our task is to
formulate hypotheses and assess what the role of the AMI will be in the application of
medical negligence:

e Scenario 1: The physician follows the diagnosis of AMI, and an injury occurs.

e Scenario 2: The physician deviates from the diagnosis of AMI and an injury
occurs.

e Scenario 3: The physician follows the treatment given from AMI and an injury
occurs.

e Scenario 4: The physician deviates from the treatment given from AMI and an
injury occurs.

In all scenarios, we consider that a medical error has occurred that leads to a harmful
outcome for the patient. Likewise, we consider that the AMI used has the characteristic
described in the second section, namely, it is an opaque AMI. Depending on the use of
the AMI, when are we dealing with medical negligence?

In scenarios 1 and 3 the physician follows the indications of the AMLI. Initially, this leads
us to believe that the professional has acted following the lex artis so that we cannot
impute the harmful result to him as negligent. But what are the consequences of
applying this reasoning in any case? In this way, lex artis and AMI would be linked,
exempting the doctor who acts following the algorithm from criminal liability in any
case, even when this opinion is questionable (we should remember that there is no
infallible instrument). If this system were to be followed by the courts, it would be
virtually impossible to find a doctor who deviates from the AMI, as any action outside
the AMI could potentially give rise to criminal liability. Consequently, doctors would be
compelled to provide diagnoses or treatments that they may not endorse and which,
furthermore, may not fully understand due to the opacity of the AMI’s reasoning.

On the other hand, in scenarios 2 and 4, the doctor deviates from the AMI’s indications.
This, in principle, leads us to think that the subject is acting contrary to the lex artis so
that we could charge him with negligence for the harmful result. But what are the
consequences of applying this reasoning in any case? Once again, lex artis and AMI
would be linked, punishing the professional who deviates from the diagnosis or
treatment determined by the algorithm for medical imprudence in any case, putting a
complete end to medical freedom. Additionally, it would be challenging for the
healthcare professional to justify satisfactorily the reason why he/she considered that
the AMI was incorrect, as he/she does not know which factors were considered when
making the diagnosis/treatment.

In short, what we are asking ourselves is what value the AMI will have within the
definition of lex artis. It is possible that, with the normalisation of its use, it will end up
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having a value comparable to that of protocols and guidelines for action, with its
monitoring and use being a rebuttable presumption of prudent action. But a problem
arises: unlike protocols or medical guidelines, we will not always know how the
machine has reasoned. Consequently, it is difficult for the doctor to deviate from what
it has determined if he does not know the reasons that motivate its result.

Let us draw a parallel with other technological instruments standardised in medical
practice, doctors do not need to understand how an X-ray machine works to be bound
by the results it gives to make a diagnosis. In other words, it is inconceivable today that
a physician would not use an X-ray machine to make diagnoses in cases where its use is
required, whether he or she understands how the machine works. If AMIs prove to be
highly effective in predicting and diagnosing disease, would not using them be
comparable to not X-raying a patient with a broken leg? This raises another scenario: is
the physician obligated to use the available AMI?

Let us focus, for example, on diagnostic errors. The doctrine has summarised the
situations in which a diagnosis is considered to have been made in breach of the duty
of medical care and, consequently, the doctor has been held criminally liable:

"(a) when the doctor acts without sufficient medical capacity to deal with the medical
action, i.e. lacks the minimum or basic knowledge necessary for the correct
performance of the medical profession, (e.g. the use of dangerous therapies in some
conditions requires adequate preparation of the professional); (b) when he adopts
therapeutic measures without having previously determined the diagnosis; (c) when he
issues a diagnosis without having previously examined the patient; d) when, to make a
diagnosis, he has not made use of all the instruments and auxiliary technical means at
his disposal; e) when, to make a diagnosis, he does not take into consideration remote
but scientifically possible eventualities; f) when the results of analyses and
complementary tests of all kinds are not taken into account or are not convincingly
evaluated, in an inexcusable manner, to make the diagnosis; g) when there is an
unjustified delay in making the diagnosis that can be qualified as late".?

The use or misuse of the AMI fits perfectly within the scope of letters d) and f). Letter
d) would be the case of a doctor who makes a diagnosis without having used the AMI
available to him or her. Imagine an oncologist who, having the Watson for Oncology
AMI at his or her disposal, decides not to use it because he or she considers it to be a
clear case of a cancer-free patient. In the end, this patient develops the disease and dies
because it was not detected in time. Is this a negligent act on the part of the doctor?
From our perspective, once AMI has been introduced into standard medical practice,
we could be dealing with negligence on the part of the oncologist.

The second scenario, corresponding to letter f), is more complex. Introducing the AMI
into this scenario would be the case of the doctor who unjustifiably deviates from what

27 Benitez; Blanca (n 17) 189.
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has been determined by the results it has provided. This is where the black box that
characterises the most advanced AMI algorithms poses a significant barrier. That is,
how can a physician justifiably deviate from the AMI if he or she does not know what
his or her reasoning process has been? It is indeed difficult to assess when a physician
has justifiably deviated from the algorithm's diagnosis without having insight into the
specific factors considered by the algorithm.

The question to be resolved is what’s the value of following, or not following, what the
AMI has determined. In our view, it should be one more factor to consider when
determining medical imprudence, but it cannot become an automatic rule that judges
apply, considering it systematically imprudent to act contrary to the AMIL and
following the law to act in line with the AMI. If we were to adopt this interpretation, it
would lead to a form of objective medical criminal liability for any individual who
deviates from the AMI and subsequently causes harm.

5 Future challenges

Considering the unstoppable progress of the use of AMISs, this work represents only an
initial approach to the problems arising from the relationship between automation and
Al systems and medical practice from the point of view of criminal law, without having
explored other aspects of this complex relationship, such as robotics, morality, or civil
and corporate liability. Unlike criminal liability, 2 the latter two have been regulated by
the European Commission.

Firstly, we have the European Parliament Resolution of 20 October 2020, which
provides recommendations to the Commission on a civil liability regime for artificial
intelligence.? Article 14 recommends establishing a strict liability regime for high-risk
Al systems when it states that "it seems reasonable to establish a common strict liability
regime for high-risk autonomous Al systems".

More recently, we find the Proposal for a Regulation of the European Parliament and of
the Council laying down harmonised rules in the field of artificial intelligence
(Artificial Intelligence Act) and amending certain legislative acts of the Union of 21
April 2021. % Particularly striking in this proposal are articles 14 and 29, as they are
directly focused on trying to tackle one of the problems highlighted in this article, the
"black box". Article 14 establishes the obligation for Al systems to be designed in such a
way that they can be effectively monitored by humans. Among the obligations included

28 As far as criminal liability is concerned, the European Committee on Crime Problems has set up a
working group composed of Al and criminal law experts which is currently working on a proposal for a
regulation <www.coe.int/en/web/cdpc/home/-/asset_publisher/2gsGo23sm8nj/content/ai-and-criminal-
law-a-feasibility-study-to-be-submitted-to-the-cd pc?inheritRedirect=false> accessed 20 June 2023.

2 <www.europarl.europa.eu/doceo/document/TA-9-2020-10-20_ES.html#sdocta9> accessed 20 June
2023.

30 <eur-lex.europa.eu/legal-content/ES/TXT/?uri=CELEX:52021PC0206> accessed 20 June 2023.
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in this Article, it is explicitly stated that the person entrusted with human oversight
must be able to "fully understand the capabilities and limitations of the high-risk Al
system and to adequately monitor its operation so that they can detect indications of
anomalies, operational problems, and unexpected behaviour and address them as soon
as possible".

Article 29 imposes obligations on users of Al systems, including the requirement to
follow the provided instructions and ensure that the input data align with the intended
purpose of the Al system. Both rules are aimed at overcoming the barrier of the opacity
of Al systems and, to a certain extent, ensuring that the user of Al systems is liable for
possible damages resulting from their use. Undoubtedly, the legislator faces the
significant challenge of ensuring the safety and accountability of Al while fostering its
development, which has the potential to bring numerous benefits to society.

Without diminishing the importance of these issues, we have focused on examining
how the use of AMI tools can influence the determination of criminal liability for
medical malpractice due to negligence. Specifically, our goal has been to evaluate the
significance of employing AMI systems when determining whether a given conduct is
in line with the medical lex artis. It is important to note that AMI systems do not
completely replace medical professionals (in which case the responsibility of the system
itself or its creator would have to be assessed), but it is equally true that the
collaboration between doctors and machines is now a reality.

As we have seen in the previous section, the relationship between healthcare
professionals and the AMI systems, and its ramifications in cases of medical negligence,
raises unresolved questions, indicating the for regulation in this area. With the current
state of technology, the only individual who can be held criminally liable for medical
negligence is the doctor, but it is also true that we have not had such a powerful
decision-making tool until now.

From our perspective, the outcome derived from the use of the AMI system should be
one of the factors to be considered when assessing whether a given medical error has
violated the lex artis. Nevertheless, it must not become an automatic and objective
criterion for assessing criminal liability. Above all, the development of the AMI cannot
lead to the absolutisation of the machine factor to the detriment of the human factor,
nor the prioritisation of the human factor to the detriment of the machine. As Mir6
Llinares warns, the possible risks derived from the use of these new technologies
should not lead us to embrace technophobia, but rather all these questions should be
approached with a realistic, ethically critical, and empirically informed mindset. 3!

Ultimately, we must analyse this problem based on the current capabilities of the
technology, rather than speculating about future possibilities. The legislator must

31 Fernando Mir¢, ‘Predictive policing: utopia or dystopia? On attitudes towards the use of big data
algorithms for law enforcement’ (2020) 30 RIDyP
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address both the future and, more importantly, the present to provide legal certainty
for healthcare professionals and patients who consent to the use of AMI systems.
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PROTECTING WOMEN FROM VIOLENCE: THE IMPACT OF
INTERNATIONAL HUMAN RIGHTS LAW

By Sofia Braschi®
Abstract

The paper aims to assess the impact of international human rights law on national policies
to combat domestic and sexual violence. After a theoretical framing of the issue, the author
highlights how international law has contributed to the fight against violence against
women. Then, it turns to examine a few problems arising from the use of criminal law as a
means to protect fundamental rights. Finally, the author offers some general reflections
about the role of international human rights law in combating violence against women.

1 Introduction

In recent years, international law has shown an increasing interest in the phenomenon
of violence against women. Even if we overlook the numerous actions taken on a global
level, we can note that in Europe the issue is addressed by a specific convention opened
for signature in 2011 and now signed by 37 States. Moreover, it is the object of a
considerable legislative activity of the European Union, recently resulting in the
Proposal for a Directive on combating violence against women and domestic violence.!
Although this renewed interest has been mostly welcomed, in Italy some scholars have
expressed a critical attitude, pointing out that the need to fulfil international
requirements is leading to an excessive hardening of the punitive response.? Hence it
seems necessary to assess how human rights law is actually influencing our domestic
legislation regarding violence against women.

As it is impossible to thoroughly examine all international sources, the paper focuses
on the case law of the European Court of Human Rights (hereinafter ECtHR) and the
Council of Europe Convention on Preventing and Combating Violence Against Women
and Domestic Violence (hereinafter the Istanbul Convention). We analyse their impact
on national criminal policies, taking the Italian system as the main point of observation.

* Universita degli Studi di Pavia, sofia.braschi@unipv.it.

1 The proposal implements the strategy for gender equality, set out in spring 2020 (see Commission, ‘A
union of equality: the strategy for gender equality 2020-2025" COM (2020) 152 final); despite the title, it
does not, however, contain any obligation to criminalise domestic violence (see n 21). It is worth
recalling that the European Union has addressed the issue of violence against women also by laying
down minimum standards of assistance and protection for the victims of crime (Directive 2012/29/EU of
25 October 2012).

2 With reference to the European Union law Anna Maria Maugeri, I reati sessualmente connotati e diritto
penale del nemico (IUS Pisa University Press 2021) 19; also in relation to the Istanbul Convention Tiziana
Vitarelli, “Violenza contro le donne e bulimia repressiva’ (2020) 3 Dir Pen Cont - Riv Trim 461, 466.
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With reference to both sources, we concentrate on the phenomena of domestic and
sexual violence.?

We then proceed as follows: after a theoretical framing of the issue, we analyse how
international human rights law has contributed to the affirmation of the prohibition
of violence against women. We then discuss the problems related to the obligations to
criminalise embedded in the regional conventions; finally, we draw some conclusions
regarding the role that human rights law can play in combating violence against
women.

2 Sources and binding nature of international obligations to criminalise

From a theoretical point of view the questions addressed in this paper must be framed
within the more general issue of the influence exerted on criminal policy by
international ‘positive obligations’. In brief, to ensure the fulfilment of a human right,
the State is required not only to abstain from committing violations (negative
obligations) but also to take actions aimed at avoiding infringements perpetrated by
individuals (positive obligations).* Therefore, it must resort to criminal law, by
introducing deterrent penal provisions (substantive obligations) and conducting actual
investigations when the right is violated (procedural obligations).>

The obligations to criminalise violence against women are contained only in
international treaty law, especially within the framework of regional human rights
conventions.® Indeed, on a global level, apart from a few exceptions relating to

3 Indeed, both domestic and sexual violence take place in a private context, thus differentiating
themselves from other forms of aggression against women (eg sexual harassment or trafficking for the
exploitation of prostitution); this element assumes a particular significance for international law, which
traditionally focuses on violations that take place in the public sphere. With reference to Italy, it is
worth pointing out that its system does not contain crimes specifically aimed at punishing domestic
violence. Instead, domestic and sexual violence is treated as falling under numerous broader offences
(eg, art 572, 582, 583-sexies, 610, 612-bis of the criminal code): for more details Sofia Braschi, ‘Combating
Domestic Violence Against Women: Does Italian Legislation comply with the Istanbul Convention?’
[2022] Eur Crim L Rev 312, 318.

4 See Roberto Chenal, ‘Obblighi di criminalizzazione tra sistema penale italiano e Corte Europea dei
Diritti dell’'Uomo’ [2006] Leg Pen 171, 178; Riccardo Pisillo Mazzeschi, Diritto internazionale dei diritti
umani. Teoria e prassi (Giappichelli 2020) 60 and 108.

5 See Francesco Vigano, ‘L’arbitrio del non punire. Sugli obblighi di tutela penale dei diritti
fondamentali’ in Marta Bertolino and others (eds), Studi in onore di Mario Romano (Jovene 2011) 2645.

¢ On this point Sara De Vido, “The Prohibition of Violence Against Women as Customary International
Law? Remarks on the CEDAW General Recommendation No. 35" (2018) 2 Dir Um Dir Int 379, 395,
according to whom the prohibition of domestic violence and femicide has already assumed the status of
customary law.
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international criminal law and humanitarian law,” there appear to be no other treaties
including obligations to criminalise.

Admittedly, some prominent declarations condemn violence against women. As
examples, we can mention the Declaration on the Elimination of Violence against
Women, pronounced by the General Assembly of the United Nations (1995), and the
resolutions adopted by the Commission on the Elimination of Discrimination against
Women (hereafter CEDAW) dating from General Recommendation no 19 of 1992.8
Insofar as they have a high acceptance level, these acts foster the creation of practices
that can, over time, acquire the force of principles of customary international law.’
Nevertheless, they do not have the force to compel States to amend their criminal law.

From this short overview, we can glean that the expression ‘obligations to criminalise’
can be used only with reference to regional conventions for the protection of human
rights.1® Having clarified this point, we must now examine how the impact of these acts
on criminal policy is influenced by the structure and binding power of each provision.

Starting from the structure, we can distinguish two types of obligations. Firstly, the
criminalisation of some conduct may constitute the premise of a more general duty of
due diligence, aimed at ensuring the effective protection of the right under the
convention.!! Here the legislator is required to adopt all reasonable means available to

7 Indeed, articles 7 and 8 of the Rome Statute of the International Criminal Court include sexual assaults
and other forms of violence typically committed against women (sexual slavery, forced pregnancy,
forced sterilization) within the scope of crimes against humanity and war crimes: for more details, also
in an historical perspective, Lucia Poli, ‘La tutela dei diritti delle donne e la violenza sessuale come
crimine internazionale. Evoluzione normativa e giurisprudenziale’ [2009] Dir Um Dir Int 396, 400.

8 For further information on this treaty, promoted by the United Nations in 1979, Pisillo Mazzeschi,
Diritto internazionale dei diritti umani (n 4) 147. For an overview of the main international acts on violence
against women Lucia Re ‘La violenza contro le donne come violazione dei diritti umani. Il ruolo dei
movimenti delle donne e il gender mainstreaming’ in Giuseppe Conte and Sara Landini (eds), Principi,
regole, interpretazione, contratti e obbligazioni, famiglie e successioni. Scritti in onore di Giovanni Forgiuele (vol
2, Universitas Studiorum 2017) 173.

% In fact, States are urged to conform to the standards established at the universal level by the possibility
of gaining material advantages (economic rather than political benefits): on the ‘generating’ or
‘catalyzing’ effect of soft law Benedetto Conforti and Massimo Iovane, Diritto internazionale (ES 2021) 49.
According to the CEDAW General Recommendation no 35 ‘the prohibition of gender-based violence
against women has evolved into a principle of customary international law’ (here see, however, De
Vido, ‘“The Prohibition of Violence Against Women’ (n 6) 380).

10 See Stefano Manacorda, ““Dovere di punire”? Gli obblighi di tutela penale nell’era della
internazionalizzazione del diritto’ [2012] Riv It Dir Proc Pen 1370, who restricts the notion of
‘obligation” to criminalise to cases where the international treaty provides for a jurisdictional
mechanism capable of sanctioning the State that fails to comply with the duty of penal protection.

1 On the evolution of due diligence obligations within international law and their content with
reference to the protection of women from violence Joanna Bourke-Martignoni, “The History and
Development of the Due Diligence Standard in International Law and Its Role in the Protection of
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prevent the infringement of a fundamental right; these may include the provision of a
criminal offence capable of deterring citizens from violating the right.’? In the
renowned case X and Y v. Netherlands (1985), the Strasbourg Court argued that States
must employ criminal law whenever ‘fundamental values and essential aspects’ of the
rights protected by the Convention are at stake; following this reasoning, it has then
held that States must criminalise domestic and sexual violence.’® Theoretically, this
kind of obligation imposes fewer constraints on the lawmaker’s discretion, leaving it
free to select the most appropriate means of protection.’* However, we should bear in
mind that regional courts and international human rights bodies have been gradually
specifying the extent of due diligence duties, sometimes even affirming the obligation
to penalise specific conduct considered harmful to the rights under protection. 1>

Secondly, the obligation to criminalise may be enshrined in a provision that compels
States to prohibit particular types of conduct. Structurally, such norms constitute
specific-result obligations, and their fulfilment requires the State to use criminal law.
We can find them especially in sectoral treaties such as the Istanbul Convention:
indeed, articles 33 ff. list the different forms of violence against women that signatory
States are required to criminalise.’® Here, theoretically, criminal policy choices are
influenced more than in the case of due diligence duties, since only in form is the
lawmaker’s authority respected. However, we already mentioned that the effectiveness
of the obligations to penalise also depends on the enforcement instruments provided
for by each treaty.

Women against Violence’ in Carin Benninger-Budel (ed), Due Diligence and Its Application to Protect
Women from Violence (Martinus Nijhoff Publishers 2008) 48 and 52.

12 For further information on the content of due diligence obligations Maria Monnheimer, Due diligence
obligations in International Human Rights Law (Cambridge University Press 2021) 117. With specific
reference to the right to life see Pisillo Mazzeschi, Diritto internazionale dei diritti umani (n 4) 201, who
qualifies the provision of a regulatory apparatus aimed at preventing the violation of this right as an
obligation of result.

13 With specific reference to domestic violence, Paolo De Stefani, ‘Riflessi penalistici della tutela della
famiglia nella giurisprudenza della Corte Europea dei Diritti dell'Uomo’, in Elisabetta Palermo Fabris
and others (eds), Trattato di diritto di famiglia: le riforme 2012-2018 in Paolo Zatti (ed), Diritto penale della
famiglia e dei minori (Giuffré 2019) 47. A similar scenario can be observed in the context of the Inter-
American Convention on Human Rights: on this point Sara De Vido, Donne, violenza e diritto
internazionale. La Convenzione di Istanbul del Consiglio d’Europa del 2011 (Mimesis 2016) 60.

14 For further information on the differences between the State responsibility in case of an obligation of
due diligence and an obligation of result, and a few notes on the field of human rights Riccardo Pisillo
Mazzeschi, “Due diligence” e responsabilita internazionale degli Stati (Giuffre 1989) 387.

15 See, in this perspective, the case of M.C. v. Bulgarin ECHR 2003-XII 3, discussed below. At the
international level, a similar process of specification of the duties of due diligence was initiated in 1999
by the Special Rapporteur on violence against women: in this regard see Bourke-Martignoni (n 11) 57.

16 Here, it should be pointed out that the Istanbul Convention also contains duties of due diligence,
relating to prevention, protection and prosecution activities: see De Vido, Donne, violenza e diritto
internazionale (n 13) 110.
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Dwelling on the binding power of obligations to criminalise, it is first necessary to
distinguish between acts of soft law and acts of hard law. The first category includes
the aforementioned declarations of principles pronounced by the General Assembly of
the United Nations. We have already pointed out that these acts have a non-binding
nature and, as such, they do not provide for obligations to penalise. However, as seen,
they do contribute to the development of international law and give impetus to the
creation of multilateral agreements.

Moving on to acts of hard law, their influence on criminal policy is closely related to
the enforcement mechanisms set out by treaties and to the capacity of legal systems to
adapt to international law. As the analysis of this last profile would force us to deal
with complex issues of constitutional law,!” we will mainly focus on the first profile.

As known, conventions generally entrust the monitoring of their implementation to
reporting procedures and follow-up mechanisms. For example, the Istanbul
Convention’s implementation is entrusted by the Group of Experts on Action against
Violence against Women and Domestic Violence (hereafter GREVIO). Clearly, the
efficacy of this convention is limited by the lack of means to ‘sanction’ the State that
does not fulfil its obligations. Indeed, GREVIO periodically examines the reports sent
by signatory States, if necessary requesting further information from NGOs and
national human rights institutions; based on the data collected, it draws up a report
which is published and may contain general recommendations.’® When these
recommendations express a negative evaluation, they affect the State on a reputational
level and thus induce it to adapt its legislation to the standard required by the
Convention. They are, nevertheless, the result of a secondary control and, above all,
GREVIO has no instruments to ‘force’ the State to comply with its indications.

A different conclusion can be reached with reference to treaties such as the European
Convention on Human Rights, which provides for a jurisdictional body in charge of
examining complaints filed by individuals.’ Indeed, the Court orders the State to pay
compensatory damages whenever the latter proves to be unable to protect the right
under the Convention. Every time the Court detects a structural deficiency, it can

17 In this regard, we just observe that, despite the diversity of the solutions put in place, experience
reveals an ever-increasing tendency of systems to provide mechanisms aimed at ensuring the
immediate adaptation of domestic law to international law. For an overview of the orientations taken by
the most recent constitutions Giulio Bartolini, ‘A Universal Approach to International Law in
Contemporary Constitutions: does it exist?’ in [2014] CJICL 1287, 1296.

18 For further information on this point Ronagh JA McQuigg, The Istanbul Convention, Domestic Violence
and Human Rights (Routledge 2017) ch V; De Vido, Donne, violenza e diritto internazionale (n 13) 179.

19 On an international level this treaty is unique, as, after the adoption on 11 May 1994 of Protocol no 11
to the Convention for the Protection of Human Rights and Fundamental Freedoms, restructuring the
control machinery established thereby, it provides for a permanent judicial body that is responsible for
monitoring the enforcement of its provisions; on this point Laura Pineschi ‘Diritti umani (protezione
internazionale dei)’, in Enciclopedia del Diritto. Annali V (2012) 576.
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indicate general measures which must be adopted to avoid a new violation; their
enforcement is supervised by the Committee of Ministers which provides for sanctions
if the State fails to comply with the decision. Furthermore, national courts are also
required to ensure the fulfilment of rights and obligations under the Convention: a
cross-country examination of applied domestic law shows an increasing penetration of
the Convention into national systems. 20

Finally, we should remember that the European Union also provides for the protection
of fundamental rights and has a strong influence on the criminal policy of each nation.
For the purposes of the following analysis, however, it is not necessary to research this
organisation’s activity in depth. In fact, violence against women does not currently fall
within the competence of the Union, whose interventions are so far limited to certain
specific forms of aggression.?!

To summarise, we can affirm that human rights law does not represent a unitary body,
rather a set of acts which can impact national criminal policy to varying degrees.
Naturally, this lack of unitarity also influences the content of obligations to criminalise;
nonetheless, the dialogue between the Courts themselves and with the conventions’
monitoring bodies considerably reduces the differences between the various human
rights protection systems.??

2 For an overview Giuseppe Martinico, ‘Is the European Convention Going to Be “Supreme”? A
Comparative-Constitutional Overview of ECHR and EU Law before National Courts’ [2012] Eur ] Intl L
407.

2 We refer, in particular, to violations related to the areas of ‘trafficking in human beings’, ‘sexual
exploitation of women and minors’ and ‘cybercrime’ (art 83 TFEU): from this perspective, note the
Directive 2011/93/EU of 13 December 2011 on combating the sexual exploitation of children and child
pornography. As for the Proposal for a Directive mentioned at the beginning, in the light of the
clarifications we just made, it is easy to understand why the EU act provides for obligations to
criminalise relating to non-consensual sharing of intimate or manipulated material (art 7), online
stalking (art 8), online harassment (art 9) and incitement to online violence and hatred (art 10), without,
instead, containing any obligations relating to the protection of children and minors. It is clear,
however, that the approval of the Proposal would have significant effects on the matters to be regulated
(with specific reference to the procedural regime of sexual violence see para 4).

22 To confirm this statement, it is sufficient to consider that, on the one hand, the Istanbul Convention
has been significantly influenced by the ECtHR case law; on the other hand, some recent decisions of
the Strasbourg Court show traces of a reverse process of cross-fertilization. As example, we can take the
already mentioned case of Talpis vs. Italy: drawing inspiration from articles 50 ff. of the Convention, the
Court stated that, when it comes to assessing the immediacy of the danger that justifies the adoption of
protection measures (the so-called ‘Osman test’), the particular vulnerability of the victim of family
violence must be taken into account and consequently a less restrictive standard must be adopted. On
the roots of the Istanbul Convention Ronagh JA McQuigg, ‘“What potential does the Council of Europe
Convention on Violence against Women hold as regards domestic violence?’ [2012] Intl ] Hum Rights
949. On the Convention’s influence on the ECtHR case law Sara De Vido ‘Challenging the Osman Test
through the Council of Europe Istanbul Convention?” (2017) 6 Ricerche Giur 7, 10.
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3 The contribution of the ECtHR and the Istanbul Convention to the
affirmation of the prohibition of violence against women

After having framed the topic of these reflections, we can now focus on how
international human rights law has contributed to the affirmation of the prohibition of
violence against women. Since we have already pointed out that only regional treaties
contain obligations to criminalise, we first analyse the case law of the ECtHR, then
move on to consider the role played by the Istanbul Convention.

Referring to the first source, the premise is that the European Convention on Human
Rights does not contain explicit obligations to criminalise. Despite this deficiency, the
Strasbourg Court has repeatedly affirmed that member States must use criminal law to
ensure the full enjoyment of the rights protected by the Convention. As they are limited
to the specific violation claimed by the applicant, the decisions of the ECtHR do not
provide a comprehensive framework of requirements; yet their examination allows us
to identify some general trends which reflect the Court’s attitude towards domestic and
sexual violence.?® In short, the ECtHR case law tends to frame the obligation to punish
domestic and sexual violence within articles 2 and 8, relating respectively to the right to
life and the right to private and family life.* Within this general framework the Court
often recognise the existence of special protection needs, sometimes considering
violence against women as a form of indirect discrimination?® and sometimes
qualifying ill-treatment as a violation of the prohibition of torture enshrined in article 3
of the Convention.?® The significance of such interpretations should not be
underestimated. Indeed, this case law not only ascribes a particular wrongness to
domestic and sexual violence but also justifies the introduction for these cases of special
regulations aimed at ensuring a more effective functioning of criminal prosecution.?”

2 An overview of the most significant Strasbourg Court jurisprudence on domestic violence can be
found in Jonathan Herring, Domestic Abuse and Human Rights (Intersentia 2020) 60.

2 See, among many, Branko Tomasié¢ and others v. Croatia (Appl no 46598/06, ECtHR 15 April 2009); ]. L. v.
Italy (Appl no 5671/16, ECtHR 27 May 2021).

% As in the landmark case Opuz v. Turkey (ECHR 2009-I11 107). See also Talpis v. Italy (Appl no 41237/14,
ECtHR 2 March 2017); Volodina v. Russia (Appl no 41261/17, ECtHR 4 November 2019). It is worth
noting that such a qualification implies the idea that ‘a general practice of national authorities, in this
case their inaction, ends up having a prejudicial impact on only one category of subjects, in this case
women, and must therefore be considered discriminatory’: Alessandra Viviani, ‘Violenza domestica,
discriminazione e obblighi degli Stati per la tutela delle vittime: il caso Opuz dinanzi alla Corte europea
dei diritti umani’ [2009] Dir Um Dir Int 669.

2% See, again, Opuz v. Turkey, cit.; more recently Valiuliene v. Lithuania (Appl no 33234/07, ECtHR 23
March 2013). For further information on the basis of this solution and on the different orientation
followed by the Inter-American Court De Vido, Donne, violenza e diritto internazionale (n 13) 67.

% In fact, the prohibition enshrined in article 3 of the Convention is absolute and does not admit
limitations arising from the need to protect other fundamental rights; hence, for example, it is
impossible to exclude the application of criminal sanctions even in cases where this is requested by the
victim of the offence. On this point Herring (n 23) 80.
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Given this background, in order to assess the impact of the European Convention on
Human Rights on national policies to combat violence against women, it is worth
recalling that on some occasions the Strasbourg Court has even affirmed the obligation
of member States to criminalise specific types of conduct. Here we can cite the case of
M.C. v. Bulgaria, in which the ECtHR clarified that the positive obligations of
protection, stemming from articles 3 and 8 of the Convention, require an actual
suppression of non-consensual sexual acts - regardless of any form of resistance
expressed by the victim.?® However, it is much more frequent that the Court criticises
the violation of procedural obligations, lamenting the failure of States to carry out
prompt investigations or to take appropriate protective measures. Clearly, in these
cases the ECtHR implicitly recognises an obligation to criminalise as the existence of a
criminal offence is a logical precondition for an effective trial and for the adoption of
measures aimed at protecting the victim from a potential recurrence of the crime;
however, here the Court usually limits itself to ordering the State to paying
compensation without adopting any further general recommendations.?

With respect to this trend, the only exceptions are represented by cases where there are
serious structural deficiencies.?® It should nevertheless be emphasised that, even when
there is no real obligation to change the national legal framework, in case of conviction
the State is prompted to reform the law by the necessity to avoid a new breach of the
fundamental right. From this perspective we can consider the example of Italy, recently
convicted for failing to protect a woman victim of domestic violence (Talpis v. Italy
Appl no 41237/14, ECtHR 2 March 2017).3" As a result of this decision condemning the
Italian State for having violated the right to life and the prohibition of discrimination,
the Parliament approved law 19 July 2019, no 69, the so-called Codice Rosso which,
with the intention of ensuring a faster response of the criminal justice system,

28 For the sake of completeness, it should be pointed out that, in order to enforce the Court’s decision,
the Bulgarian government has not amended the provisions of the criminal code relating to the crime of
sexual violence; however, it addressed circulars to police and judicial offices to guide the investigation
in cases of sexual violence (see the Appendix to the Resolution of the Council of Ministers
ResDH(2011)3). In more recent case law, a similar recognition of obligations to criminalise can be found
in the case of Soderman v. Sweden (Appl no 5786/08, ECtHR 12 November 2011), in which the Strasbourg
Court affirmed the need to punish the abusive acquisition of sexual images of minors. Shortly before the
conclusion of the case, the Swedish Parliament amended the criminal code so as to criminalise the
conduct brought to the Court’s attention.

2 On this point Vigano (n 5) 2677.

30 See, in this perspective, the recent case of Tunikova and others v. Russia (Appl no 55974/16, ECtHR 14
March 2022), where the Court affirmed the Russian State’s duty to amend its criminal legislation to
ensure effective suppression of domestic violence against women (in particular, on the conditions to
order general measures aimed at ending the violation, see para 146).

31 For more details on the findings of the ECtHR Bruno Nascimbene, ‘Tutela dei diritti fondamentali e
“violenza domestica”. Gli obblighi dello Stato secondo la Corte EDU’ [2018] Leg Pen 1, 3.
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established a ‘fast track’ for the prosecution of domestic abuse cases.®? To sum up, we
can say that, so far, on the one hand, the ECtHR has rarely forced States to amend their
criminal law to fulfil specific duties to criminalise.®* On the other hand, by sanctioning
them, it has pushed States to adopt reforms aimed at ensuring a more effective fight
against domestic and sexual violence.

Turning now to the Istanbul Convention, in order to assess the impact of this treaty on
national criminal policy, it is useful to provide some preliminary clarifications
regarding its content and efficacy. Firstly, it should be pointed out that - as already
mentioned - the Convention contains both specific obligations to criminalise (art 33 ff.)
and broader duties of prevention, protection and prosecution (art 49 ff.). In this general
framework, a significant element lies in the choice to qualify violence against women as
a ‘manifestation of the historically unequal power relations between the sexes’.3*
Indeed, although it takes a gender-neutral approach in defining domestic violence and
identifying the corresponding obligations to criminalise,®> the Convention recognises
the importance that cultural factors play in the aetiology and suppression of violence
against women.? Consistently, it considers the promotion of gender equality as an
essential instrument of prevention. Secondly, looking at the efficacy of the treaty, we
have already mentioned that its enforcement is ensured by the monitoring activity of
GREVIO - a body that has no means of coercion yet is able to exert notable pressure on
governments, acting on a reputational level. Finally, it is worth pointing out that the
ability of signatory States to make reservations confers to single provisions a different
binding power.

In light of the preceding clarifications, it should be easier to identify the role played by
the Istanbul Convention in the suppression of domestic and sexual violence. First, we
can state that this treaty has prompted European legislators to criminalise conduct
violating essential rights that was previously considered licit or not worthy of

3 For an overview of the amendments regarding the procedural law Lorenzo Algeri, ‘Il c.d. Codice
rosso: tempi rapidi per la tutela delle vittime di violenza domestica e di genere’ [2019] Dir Pen Proc
1363. To complete, it should be recalled that Italy has recently been convicted again — Landi v. Italy
(Appl no 10929/19, ECtHR 7 April 2022) — for not having reacted promptly and effectively in a case of
domestic violence; in the explanatory statement, however, the Strasbourg Court acknowledges that the
State has moved to remedy the existing problems, by approving law no 69 of 2019.

3 Therefore, the conclusion of Manacorda (n 10) 1399 still appears to be valid.

3 See the preamble to the Convention.

% For further information on the meaning of the apparently contradictory choice adopted by the
Convention, Herring (n 23) 101; in an historical perspective, which considers the influence exerted by
feminist movements, De Vido, Donne, violenza e diritto internazionale (n 13) 83.

3% From this point of view, the Istanbul Convention appears to have been influenced by the approach
adopted by the CEDAW, which, starting from the already mentioned Recommendation no 19, qualified
violence against women as a form of discrimination: on this point and on the link between cultural
norms and the ‘selective tolerance’ of State apparatuses, Joan Fitzpatrick, “The Use of International
Human Rights to Combat Violence Against Women’ in Rebecca ] Cook (ed), Human Rights of Women.
National and International Perspectives (University of Pennsylvania Press 1994) 534.
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punishment. Since it is not possible to examine the full Convention, let us focus on the
obligation to criminalise sexual violence: according to article 36 of the Convention State
parties are required to take the ‘necessary legislative or other measures to ensure’ that
the intentional ‘engaging in non-consensual vaginal, anal or oral penetration of a sexual
nature of the body of another person with any bodily part or object’ is criminalised as
well as the ‘engaging in other non-consensual acts of a sexual nature with a person’. As
the offence of rape has traditionally focused on the conduct of coercing another person
to commit sexual acts, after the ratification of the Convention some European countries
have changed their criminal laws. As an example, we can refer to the case of Germany
which, with the Fiinfzigstes Gesetz ziir Anderung des Strafgesetzbuches of 9 November
2016, amended § 176 to criminalise the conduct of ‘one who commits sexual acts with a
person against his recognisable will’.?” In the same vein, one may also recall Spain’s
recent decision to recast the regulation of crimes against sexual freedom (Ley Orginica
de garantia integral de la libertad sexual, of 6 September 2022): the new article 178
punishes as sexual violence ‘anyone who performs acts violating the sexual freedom of
another person without that person’s consent’; it also specifies that ‘consent shall only
be deemed to exist when it has been freely expressed by acts which, taking into account
the circumstances of the case, clearly express the person’s will’. It is true that this
reform is the outcome of a wide-ranging mobilisation, triggered by the scandal caused
by the ruling in a case of sexual assault. 3 However, the legislative debate shows that it
is also justified by the need to enforce the Istanbul Convention and eliminate the risks
of secondary victimisation arising from the previous distinction between acts of
violence or intimidation (sexual assault, agresion sexual) and mere sexual abuse (abuso
sexual). ¥

% Fiinfzigstes Gesetz ziir Anderung des Strafgesetzbuches - Verbesserung des Schutzes der sexuellen
Selbstbestimmung, vom 4 November 2016, BD-Drucksache 18/9097. The need to reform § 177 StGB, in
order to ensure its compliance with the Istanbul Convention, had already been advocated by Tatjana
Hornle, ‘Menschenrechtliche Verpflichtungen aus der Istanbul-Konvention: ein Gutachten zur Reform
des § 177 StGB’ [2015] Deutsches Institut fiir Menschenrechte 1, 8, to whom we refer also for an in-depth
discussion regarding the technical solutions that could be used in order to achieve this result.

38 Reference is made to the so-called “‘Manada’ case, concerning an episode of sexual violence committed
by five men against a young woman, who tolerated the acts passively. At first, the defendants had been
convicted of the less serious offence of sexual abuse, due to the lack of any physical violence or
coercion. For more details on the case see Patricia Faraldo Cabana, ‘;Intimidacién o prevalimiento? La
sentencia de La Manada y los delitos sexuales en Espafa [2018] Crim Justice Network
<www.criminaljusticenetwork.eu/it/post/intimidacion-o-prevalimiento-la-sentencia-de-la-manada-y-
los-delitos-sexuales-en-espana> accessed 29 March 2023. For the sake of completeness, it should be
noted that the reform in Germany was also occasioned by a mass movement, sparked by a series of
sexual assaults committed on New Year’s Eve 2016 in several German cities. However, this
circumstance does not seem to have significantly affected the amendment of § 178 StGB. On this point,
Anja Schmidt, ‘Zum Zusammenhang von Recht, Moral, Moralpolitik und Moralpanik am Beispiel der
Reform des Sexualstrafrechts’ [2018] Zeitschrift fiir Rechtssoziologie 244, 245.

3 See Congreso de los Diputados. Boletin oficial de las cortes generales, Proyectos de Ley, Num 62-5, 9.
Ley Organica 10/2022, de 6 de septiembre, de garantia integral de la libertad sexual.
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To summarise, we can state that regional human rights treaties have in fact influenced
criminal policy, giving impetus to the criminalisation of forms of violence that have
traditionally been considered not worthy of punishment. Admittedly, national
legislators have only rarely been ‘forced’ to amend criminal laws; they have more often
responded also to demands for reform that were already widely felt by society.
Nevertheless, there is no doubt that human rights law has strengthened and speeded
up the passage of such reforms.

4 The limits of international human rights law

Having shed light on the contribution of the ECtHR case law and the Istanbul
Convention to the affirmation of the prohibition of violence against women, we must
now investigate the problems arising from the use of international treaties to counter
domestic and sexual violence. Here, we need not deepen the objections that have been
raised with regard to the transfiguration of human rights law that results from its use
as a penal driver.? Rather, we want to assess whether human rights conventions are an
appropriate means to achieve the objective of eliminating violence against women.
Indeed, we have already mentioned that prominent scholars argue that international
law has led our system to an excessive hardening of the punitive response.*!

As a matter of fact, we can first of all observe that the reforms in Italy over the last few
years have increased the penalties for the offences traditionally used to punish
domestic and sexual violence. In particular, it seems that the legislator has tried to
stigmatise an ideological element which can be identified in the patriarchal culture
typically underlying such forms of aggression. In this perspective, we can consider the
Italian law no 69 of 2019: in addition to the previously mentioned amendments relating
to procedural law, it has introduced the offence of permanent disfigurement of the face
(art 583-quinquies of the criminal code), punishing this conduct with a harsher penalty
than that resulting from the application of the offence of intentional injury in its most
severe degree. The lawmaker was prompted to amend the criminal code by some
serious episodes of so-called vitriolage, ie, attacks committed with corrosive acid and
animated by the intent to destroy the partner after the break-up of a relationship;*

40 Indeed, some scholars believe that such a process leads to a weakening of international human rights
law, since it reduces the stigma generally associated with the application of its protection instruments.
For details and other critical observations, concerning the use of international human rights law to
criminalise violence against women Kenneth Roth, ‘Domestic Violence as an International Human
Rights Issue’, in Hilary Charlesworth and others (eds), Human Rights of Women. National and International
Perspectives (University of Pennsylvania Press 1994) 332.

4 See para 1.

42 The idea of introducing a rule specifically aimed at punishing facial disfigurement is not new: Bill no
2757, submitted to the Senate during the 17th legislature, had already moved in this direction, speaking
about ‘identity murder’. On this proposal Marco Venturoli, ‘Il sistema penale sul «baratro» della
disintegrazione semantica. Note critiche al disegno di legge in materia di omicidio di identita” [2018]
Leg Pen 1.
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therefore, it has elevated this type of injury to an autonomous offence so as to
stigmatise the intentional harm contained in such extremely serious forms of
aggression. The same rationale explains the choice of law no 69 of 2019 to increase the
penalties provided for the offences of domestic ill-treatment (art 572 of the criminal
code) and sexual violence (art 609-bis of the criminal code): the sentences resulting from
these amendments can only be understood from the perspective of condemning the
violation of human dignity that is embedded in these kinds of aggression.*? Finally, it is
important to bear in mind that even other European countries have recently chosen to
emphasise the discriminatory purpose pursued by the perpetrator as an aggravating
circumstance: here, we can mention the example offered by Spain which, since 2015,
includes a special circumstance focused on the perpetrator’s machoistic motive.*

The above-mentioned reforms reflect the increasing awareness of the severity of
domestic and sexual violence. At the same time, they intend to exploit the deterrent
effect of criminal law and its ability to act as a means of cultural orientation. In other
words, the legislator, by creating special aggravating circumstances and offences, aims
to stigmatise the acts criminalised and to condemn the patriarchal attitude they
express.®> On closer examination, however, one can doubt the efficacy of the tightening
of such sanctions: in fact, the above regulations are targeted at individuals who mostly
act irrationally, thus revealing a limited capacity to serve as an instrument of social
orientation.# Moreover, such reforms risk undermining the principles of
proportionality and materiality.#” Finally, since it is difficult to prove elements related

4 Francesco Palazzo, ‘La nuova frontiera della tutela penale dell’eguaglianza’ [2021] Sist Pen 1, 3.

# Reference is made to article 22 para 4, introduced by Ley Orgdnica 1/2015. The Ley Orgdnica of 6
September 2022 required that this circumstance be applied to the new crime of sexual violence. Finally,
it is worth mentioning that the Ley Orgdnica 1/2004 already introduced offences aimed at punishing
more severely the commission of several offences against physical and moral integrity by men against
persons with whom they are, or have been in a relationship. For further information on the latter
provisions and on their interpretation in the case law of the Spanish Constitutional Court, Anna Maria
Maugeri, ‘Le “aggravanti” nei confronti degli uomini autori di “violenza di genere” nella disciplina
spagnola: possibile strategia politico criminale o strumento di una politica della “sicurezza”
discriminatoria?’ [2016] Jura Gentium <www juragentium.org/forum/violenzadonne/it/maugeri.html>
accessed 29 March 2023. For an overview of current regulations in Spain aimed at sanctioning domestic
and gender-based violence, see instead Francisco Mufioz Conde, Derecho penal. Parte especial (Tirant lo
Blanc 2017) 181.

4 On the function of cultural orientation of “gender” incriminations see, in the Spanish literature,
Patricia Laurenzo Copello ‘;Hacen falta figuras género especificas para proteger mejor a las mujeres?’
[2015] Estudios Penales y Criminolégicos 787; in the Italian one, Maugeri, I reati sessualmente connotati (n
2) 108. In the North American literature, on the contribution of criminal law to the production of
cultural change, Cass R Sunstein, ‘Social Norms and Social Roles” [1996] Columbia L Rev 904, 912.

4 Francesco Palazzo, ‘Nemico-Nemici-Nemico: una sequenza inquietante per il futuro del diritto
penale’ [2020] Riv It Dir Proc Pen 701, 709; Vitarelli (n 2) 466.

47 On the first point see, with specific reference to the Italian new offence of permanent disfigurement of
the face, Venturoli (n 42) 18. On the second point, we can recall the reflections developed in German
doctrine with reference to hate crime: Frauke Timm, ‘Tatmotive und Gesinnungen als
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to the emotional sphere, increases in sentences based on cultural factors are strongly in
tension with the principle of legality.

To sum up, we can state that the choice of aggravating the penalties for violence
expressing a culture of discrimination stands in contrast to certain key criminal law
guarantees. From this point of view, the criticism of the most recent reforms on
domestic and sexual violence is therefore justified. Having clarified this point, we still
have to understand whether this change is a result of the necessity to fulfil international
requirements. In this regard, it is true that the aforementioned laws are consistent with
the approach adopted by the Istanbul Convention which, as seen, recognises violence
against women as a phenomenon closely related to culture and urges member States to
implement measures aimed at eliminating gender inequalities. However, this treaty
does not include specific indications concerning the need to make the perpetrator’s
misogynist or sexist ideology an aggravating element.*® Indeed, article 42 merely states
that, in case of domestic and gender-based violence, no excusing or mitigating
conditions may be applied in relation to ‘culture, custom, religion, tradition or so-called
“honour”’. Furthermore, article 47, listing the elements to be assessed in sentencing,
gives relevance to the relationship between victim and perpetrator without mentioning
cultural motivations. In brief, there is no obligation to punish more harshly any
conduct committed with a sexist motive; therefore, it is inappropriate to hold
international sources responsible for the choices made in domestic legislature.

A more in-depth analysis needs to be made regarding procedural obligations. The
premise is that the Istanbul Convention moves from the idea that, in order to combat
violence against women effectively, it is necessary to punish any conduct ascribable to
this phenomenon.® Therefore, it sets out not only specific obligations to criminalise, but
also procedural duties aimed at ensuring the efficacy of State law enforcement. In this
general framework, in order to understand the problems arising from such a punitive

Strafrechtscharfungsgrund am Beispiel der “Hassdelikte”” [2014] Juristische Rundschau 141, 146;
Hornle, ‘Menschenrechtliche Verpflichtungen aus der Istanbul-Konvention” (n 37) 97; on the
relationship between violence against women and hate crime, see Leonie Steinl, “Hasskriminalitat und
geschlechtsbezogene Gewalt gegen Frauen: Eine Einfiihrung aus strafrechtlicher Perspektive’ [2018]
Zeitschrift fiir Rechtssoziologie 179, 191; Luciana Goisis, Crimini d’odio. Discriminazioni e giustizia penale
(Jovene 2019) 453.

4 On the different meanings of misogyny and sexism, Michelle Madden Dempsey, Prosecuting Domestic
Violence: A Philosophical Analysis (Oxford University Press 2009) 143.

49 At this regard, the influence exerted by the ‘battered women’s movement’, which arose in the second
half of the last century in the United States of America and then progressively spread in Europe,
emerges. On the relationship between the Istanbul Convention and the claims of feminist movements,
Lorena Sosa, “The Istanbul Convention in the context of feminist claims’ in Johanna Niemi and others
(eds) International Law and Violence against Women. Europe and the Istanbul Convention (Routledge 2020).
For an analysis of the influence on North American criminal policy of what has also been called
‘carceral feminism’, Leigh Goodmark, ‘The Unintended Consequences of Domestic Violence
Criminalization: Reassessing a Governance Feminist Success Story’ in Janet Halley and others (eds), The
Governance Feminism (University of Minnesota Press 2019) 125.
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approach, we can focus on article 55(1) of the Istanbul Convention. According to this
provision, ‘Parties shall ensure that investigations into or prosecution of offences
established in accordance with Articles 35 [physical violence], 36 [sexual violence], 37
[forced marriage], 38 [female genital mutilation] and 39 [forced abortion and forced
sterilisation] of this Convention shall not be wholly dependent upon a report or
complaint filed by a victim if the offence was committed in whole or in part on its
territory, and that the proceedings may continue even if the victim withdraws her or
his statement or complaint’.>

This norm establishes the priority of the public interest in the prosecution of the crime
over the protection of the victim’s privacy. In fact, on the one hand article 55 of the
Convention indicates ex officio prosecution as the main regime for the investigation of
acts of physical and sexual violence, on the other hand it requires a judicial authority
not to abstain from prosecuting once an offence has been reported. Of course, the
provision is also intended to protect the victim from any pressure aimed at getting
him/her not to cooperate with law enforcement agencies. Moreover, as the victim’s
testimony is crucial for proving in domestic and sexual violence, its ultimate objective
is to ensure the efficacy of the State’s criminal law response to offending.

Now consider the Italian system. Italy has traditionally adopted an intermediate
approach in that in many cases it leaves the victim the right to choose whether to
proceed or not with prosecution.®® Without modifying this framework, more recently
the legislation has undergone several amendments aimed at avoiding inhibition of
prosecutions after a report has been collected.?? As examples, we can mention the
decision to make the complaint irrevocable in cases of aggravated stalking (art 612-bis
of the criminal code, as amended by art 1 lett. B), law no 119 of 15 October 2013), and,
most recently, the exclusion from the scope of article 131-bis of the criminal code, of
personal injuries inflicted by a person upon someone with whom they are, or have been
in a relationship (art 21 lett. a), law no 134 of 27 September 2021).

These provisions have a worthy rationale. Similarly, it must be considered that,
historically, norms such as article 55 of the Convention have promoted the idea that
domestic violence must never be justified. From a critical point of view, it must
nonetheless be considered that recent studies carried out in the United States highlight
how a strict punitive approach can have the unintended consequence of hampering the

50 For the sake of completeness, it is worth noting that, on several occasions, the ECtHR has also held
that the withdrawal of the complaint by the victim does not relieve the State of its duty to protect her
from domestic violence (see para 88 of Levchuk v. Ukraine, Appl no 17469/2019 of 3 December 2020).

51 One can think from this perspective of the offences against sexual freedom committed against adults
(art 609-septies of the criminal code); but the same considerations also apply to slight and minor injuries
(art 582(2) of the criminal code).

2 In this regard, it is important to emphasize that the same perspective adopted by the Istanbul
Convention is transposed, with reference to sexual violence, into art 17(5) of the Proposal for a Directive
mentioned above, n 1 and 21.
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disclosure of domestic violence.? It is precisely measures like prohibiting the dismissal
of proceedings that can have problematic results.

For instance, in an intimate relationship, the victim may often want the violence to stop
without also desiring the punishment of the offender. For this reason, the victim can be
discouraged from asking the institutions for help, if he/she has no control over the
consequences deriving from the report. Moreover, in cases of economic vulnerability,
the tendency not to report is increased by the fear of losing any financial support as a
consequence of the potential imprisonment of the abusive partner. Scholars also
observe that no-drop prosecution policies contribute to the ‘institutionalisation’ of the
criminal response to family violence, thus conveying a negative prejudice against
women who do not report the abuse. In this way, they lead the victim to be
uncooperative out of fear of losing custody of minors if habitual violence emerges.
Finally, since empowerment strategies make women less disposed to accepting any
form of submission, it might be better to ensure the full involvement of the victim at
each stage of criminal proceedings if domestic violence is to be confronted effectively.

To clarify, the aim of these reflections is not to criticise the rationale of article 55 of the
Convention As it is impossible to deal with such a complex issue in this paper, we
avoid taking any position concerning the most appropriate rules to prosecute domestic
violence. The aim is only to point out that the punitive approach adopted by the
Istanbul Convention may prove to be inadequate to achieve the goal of eliminating this
type of violence. More generally, it is therefore justified to doubt the ability of human
rights law to work as a criminal policy instrument. Indeed, it is known that
international human rights treaties are generally inspired by a retributive conception of
criminal justice and may therefore prove unsatisfactory if we assess their ability to
combat criminal phenomena.

5 Final remarks

The analysis carried out in the previous sections now allows us to set out some final
remarks on the role of human rights law in the suppression of violence against women.

To this end, it is first necessary to clarify the contribution that international human
rights law has made to our domestic legal systems so far. At this regard, it would not
be exaggerating to ask the same question formulated about twenty years ago by the
feminist philosopher Catharine MacKinnon: ‘Are Women Human?’.>* Indeed, leaving
aside the criticism of radical feminism regarding the structural incapacity of human

53 See Michelle L Meloy and Susan L Miller, The victimization of women: Law, Policies, and Politics (Oxford
University Press 2011) 123; and more recently, Goodmark (n 49) 133.

54 Cathrine MacKinnon, ‘Are Women Human?’ (1999) in Cathrine MacKinnon, Are Women Human? And
Other International Dialogues (Belknap Press 2007).
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rights law to eliminate gender inequalities, it must be emphasised that, as pointed out
earlier, there are currently no treaties in force on a universal level obliging States to
sanction violence against women.> In addition, it is now worth highlighting that
international scholars reject the proposition that the prohibition of gender
discrimination has become a principle of customary law on which to ground a general
obligation to penalise violence against women.”” The situation does not appear to
improve when we turn to covenant law; indeed, it is true that the prohibition of
discrimination on grounds of sex is laid down in some universal treaties. Nevertheless,
if we compare the regional conventions, a number of significant differences regarding
the meaning of this prohibition can be deduced. In particular, it is known that in some
areas there is a strong reluctance to accept the principle of gender equality which, as
seen, the Istanbul Convention considers crucial in effectively combating violence
against women.” In other words, although progress has been made in recent decades,
international law has not yet succeeded in becoming a universal means of suppression
violence against women. Meanwhile, the analysis of the sources in force on a regional
level raises doubts about the claim of universalism from which human rights gain the
power to limit State sovereignty.

A slightly different scenario can be observed in Europe. This paper has revealed that,
although international human rights law has given impetus to significant amendments
of penal systems, only rarely can we say that lawmakers have been ‘forced’ to change
national law specifically to avoid sanctions based on the violation of obligations to
criminalise. More often, international sources have been used to justify the acceleration
of already existing reform processes or to strengthen arguments for actions with a
broad social support. However, human rights law contributes to the enforcement of
women’s security, which other legal sources are unable to do. Firstly, it prompts
reforms concerning the functioning of the State law enforcement system. Secondly, it

5 At the core of the skepticism expressed by radical feminism is the alleged inability of traditional legal
structures to represent the needs of women. For more details, with reference to international law, Hilary
Charlesworth, “What are “Women’s International Human Rights”?" in Rebecca ] Cook (ed), Human
Rights of Women. National and International Perspectives (University of Pennsylvania Press 1994) 63; for a
cataloguing of feminist currents and some insights into the so-called radical feminism, Gari Minda,
Postmodern Legal Movements. Law and Jurisprudence at Century’s End (Cristina Colli tr, il Mulino 2001),
229. From a historical point of view, there is no doubt that the original focus of international law
exclusively on aggressions committed in the public sphere has contributed to placing the phenomenon
of domestic and sexual violence in the background: see McQuigg, The Istanbul Convention (n 18).

% On this point, in critical terms, Ronagh JA McQuigg, ‘The Need for a UN Treaty on Violence against
Women’ [2016] Queen’s Policy Engagement <qpol.qub.ac.uk/need-un-treaty-violence-women/>
accessed 29 March 2023.

57 Here see again De Vido, ‘The Prohibition of Violence Against Women’ (n 6) 380.

5 See article 3(3) of the Arab Charter of Human Rights, which does not attribute an absolute character to
the prohibition of discrimination. For further information on the contents of this treaty and its
implications in relation to human rights theory, Federico Lanzerini, The Culturalization of Human Rights
Law (Oxford University Press 2014) 89.
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influences the way domestic and sexual violence is conceived and promotes the
harmonisation of existing regional laws. In any case, it is clear that the situation we
have just described will change considerably if domestic and sexual violence becomes
an area of European Union competence.

To complete our analysis, we must now ask ourselves whether the expansion of
international human rights law is a desirable outcome with a view to combating
domestic and sexual violence more effectively. In fact, the study carried out on article
55 of the Istanbul Convention has revealed that international law is hardly capable of
achieving criminal policy goals. In particular, human rights conventions adopt a
retributive perspective and are thus structurally inadequate to operate as instruments
to counteract domestic violence. However, this objection can be tempered by observing
that States have the power to modulate the binding force of international sources. For
this reason, indeed, it becomes crucial to reflect on the most appropriate instruments to
ensure the adaptation of international sources to emerging social needs. For example,
the opportunity that States have to make reservations to specific parts of a treaty®
should represent a remedy against any obsolescence that may be manifested by a
specific provision without nullifying the validity of the other rules imposed by the
Convention. Furthermore, considering that duties of due diligence ensure greater
flexibility, we should consider whether they are more appropriate to achieve criminal
policy objectives.®0

In conclusion, we must emphasise that only by adopting a critical approach to
international law treaties is it possible to ensure that such sources do not make our
legal system regress, and rather, that it continues to operate as a key instrument for the
‘humanisation” of our criminal justice system.!
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PROTECTING WOMEN’S HUMAN RIGHTS THROUGH
CRIMINALISATION: SOME CONSIDERATIONS ABOUT THE CASE
OF FORCED MARRIAGES IN ITALY

By Giordana Pepé”
Abstract

This paper is an exploratory attempt to make some considerations, based on recent concrete data,
around the role that criminal law can play against forced marriage. This is a peculiar form of
culture-driven violence against women, which (re-)emerged in the context of western multi-
ethnical and multicultural societies as a result of immigration in the past decades. After framing
the background and the phenomenon, as well as the international legal context and debate, the
focus will be on the case of Italy, where an ad hoc offence has been introduced in 2019. In fact,
this kind of legislation, especially in the field of culturally motivated crimes, is often criticised by
scholars, who consider it to be merely “symbolic” and risking to submerge existing cases even
more. However, the ministerial reports realised in Italy about the incidence of denounced forced
marriages show an increase of them from a year to another. The objective of this article is thus to
reflect on such evidence, also through a comparison with other empirical studies concerning
female genital mutilations, arguing that criminalisation can actually have a concrete role of
protection of human rights, specifically those of women, empowering victims and giving them a
concrete instrument of opposition.

1 Multicultural societies, criminal law and forced marriages
1.1  Background context: «the challenge of multiculturalism»!

It is unavoidable to start by briefly framing such a specific issue as forced marriage in
the context of European (and in general western) societies. These have become always
more multiethnical and multicultural due to the migratory flows towards them in the
last decades. However, the cohabitation of many people that are different in ethnicity,
language, religion and traditions — meaning “culture”,? in a word — raises conflicts and
brings what has been summarised in political philosophy literature as «the challenge of
multiculturalism».> This expression recalls the fact that minority groups, which have
been present in a certain country even for generations, start to revendicate their cultural
and religious specificities, asking for their recognition by governments, institutions and
laws. But such a request can sometimes enter into conflict with other laws or with
fundamental rights and thus needs differentiated solutions according to each case.

* Universita degli Studi di Milano-Bicocca; g.pepe6@campus.unimib.it.

1 Will Kymlicka, Multicultural Citizenship: A Liberal Theory of Minority Rights (Clarendon Press 1995) 9.

2 According to its most common anthropological conception. For a deeper understanding, see Alfred L
Kroeber and Clyde Kluckhohn, Culture: A Critical Review of Concepts and Definitions (The Museum 1952).
3 See in particular Kymlicka (n 1).
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In order to find these solutions and answer the requests for recognition of cultural
differences, modern legal systems have adopted and applied mainly two opposite
models: the multiculturalist and the assimilationist one. The first is more inspired by
the principle of substantial equality and thus aims to safeguard cultural differences of
single groups, while the second privileges the idea of formal equality and thus
supports the neutrality of the State towards cultural differences.

1.2 The multiculturalist conflict in criminal justice: culturally motivated crimes
and the limit of cultural defences

With this summarised context as a background, the described conflicts reflect
themselves also in the discipline of penal law. In fact, its aim is to protect individual or
collective interests, but these might result offended by certain criminal behaviours that
are influenced by cultural factors. Therefore, the criminal justice reflection of the
“multiculturalist challenge” is the peculiar contrast that may arise between this very
function of penal law and the request for recognition of cultural factors, damaging
those same protected interests. This is the core of the so-called “culturally motivated
crimes”, meaning the acts committed by a person belonging to a minoritarian cultural
group, that are considered as crimes in the legal system of the majoritarian culture but
are condoned, accepted as normal, or even endorsed or imposed within the culture of
the agent.*

Such situation has led to the development in trials of what common law legal systems
call “cultural defenses”: they are arguments emphasizing the cultural factors that have
influenced a criminal conduct, in order to obtain a mitigation or the elimination of
criminal responsibility.> The same has been pursued also in civil law systems, by
resorting to some theoretical categories of criminal law, like the justifying circumstance
of the exercise of a right or the exclusion of malice.® However, in both systems there is
general consent over the principle that cultural factors should not receive recognition,
or at least should not lead to a total exclusion of responsibility and punishment, when
the criminal conduct has offended fundamental and inviolable rights of the person.
These, such as life, physical integrity, personal and sexual freedom, can never, for no
reason, be infringed.

4 Jeroen Van Broeck, ‘Cultural Defence and Culturally Motivated Crimes (Cultural Offences)” (2001) 9(1)
European Journal of Crime, Criminal Law and Criminal Justice 5.

5 On this topic, see specifically and extensively Alison Dundes Renteln, The Cultural Defense (Oxford
University Press 2004).

¢ As for the Italian scenario, see three exhaustive coeval works: Fabio Basile, Immigrazione e reati
culturalmente motivati. 1l diritto penale delle societa multiculturali (2nd edn, Giuffre 2010); Cristina De
Maglie, I reati culturalmente motivati. Ideologie e modelli penali (ETS 2010); Alessandro Bernardi, Il
“fattore culturale” nel sistema penale (Giappichelli 2010).
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1.3 Culturally motivated violence against women, namely forced marriage

As stated at the beginning, it was important to draw these premises, although very
generally, because they constitute the necessary starting point and framework to have
in mind when focusing on the specific field of culturally oriented violence against
women. Here, in fact, the multiculturalist conflict in general and its criminal-law-side
are of utmost evidence and seriousness. Indeed, simply taking an eye on the case-law
on culturally oriented crimes, it emerges that asserted cultural motivations are most
often invoked to justify conducts of domestic or sexual violence against women.

The sometimes-dramatic tension between cultural rights and women’s rights, which are
a privileged field of the “multiculturalist challenge”, has been emblematically depicted,
among the first, by the feminist liberal philosopher Susan Moller Okin. In 1997, in fact,
she published an essay titled «Is multiculturalism bad for women?»,” highlighting how the
attempt to recognise in any case the cultural differences and the rights of minority
groups risks to neglect their discriminatory and patriarchal aspects, with negative
effects for women belonging to those same cultures. Women who themselves,
according to the examples she brought, perceive some traditions as an imposition, more
than a “cultural heritage” to preserve.

It is fundamental not to generalise nor strumentalise this theory, since gender
discriminations are widespread and don’t lurk only in “foreign” cultures, which shall
never be stigmatised as such. However, evidence shows that certain harmful practices
against women have remained specific of some cultural and ethnic groups (especially
asiatic and african) and have “migrated” with them. In fact, “new” phenomena of
gendered violence with strong cultural connotations have recently arisen also within
contemporary multicultural societies and have become evident to the public attention
due to some famous cases: the most common ones are female genital mutilations and
forced marriages.

1.3.1 Definition(s)

Only the second will be examined more in detail in the following paragraphs, but there
are many similarities and shared characteristics between the two phenomena: therefore,
short parallelisms will be traced, when wuseful for a more comprehensive
understanding.

7 Susan M Okin, ‘Is Multiculturalism Bad for Women?’ [1999] Boston Review. In the same year the essay
was published also in a book, together with answers and comments by other scholars, forming a sort of
written debate: Martha Nussbaum, Joshua Cohen and Matthew Howard (eds), Is Multiculturalism Bad
for Women? (Princeton University Press 1999).
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Starting from the definition, in the absence of a universally recognised one, the
indications coming from the UK Forced Marriage Unit® result clear and complete: «a
forced marriage is one in which one or both spouses do not (or, in the case of minors or some
adults who lack the relevant mental capacity, cannot) consent to the marriage, and violence,
threats, or any other form of coercion is involved».°

First, it has to be clarified that the term “marriage” includes not only those having civil
effects in a certain legal system, but also religious marriages and whatever union (or
even just more uxorio cohabitation) having the meaning of a marriage within a
community. Second, the attention shall be pointed on the extortion of a consent to
marry, through different types of coercion varying from physical violence to
psychological violence, threats and even more subtle pressures. These are often based
on parental authority, economic or emotional blackmails, blaming and controlling the
victim, who de facto cannot even conceive an alternative to accepting the marriage.

Those two elements — the lack of consent and the presence of coercion — distinguish
forced marriages from arranged ones: even if the concrete difference can be sometimes
hard to trace, arranged marriages are characterized by an important role of the families
in the partner choice, but the final decision remains with the future spouses.

A partly different phenomenon is child marriage (or early marriage), where at least one
of the involved parties is a minor under 18: this is often considered, especially in
international legal sources, as a form of forced marriage, regardless of the presence of a
concrete coercion, presuming the invalidity of any consent given by a minor.

1.3.2 Characteristics

Some other aspects (which are also present in cases of female genital mutilations) are
important to be mentioned. Forced marriages occur mostly in the familiar sphere:
victims are mainly, even if not exclusively, young women coming from immigrant
communities and families, often second - or third-generation immigrants of various
origins. This dimension often reduces victims willingness to denounce their own

8 This is a Government institution, which was created in 2005 specifically to monitor the phenomenon
and provide victims with assistance and support. See its dedicated website section:
<www.gov.uk/guidance/forced-marriage> accessed 28 May 2023.

9 Home Office, Foreign, Commonwealth & Development Office, Forced Marriage Unit statistics 2021
(2022) <www.gov.uk/government/statistics/forced-marriage-unit-statistics-2021/forced-marriage-unit-
statistics-2021> accessed 28 May 2023. Other similar definitions can be found in some documents of
international organisations, like those cited in note 16.

10 See, in this regard, United Nations Committee on the Elimination of Discrimination against Women &
Committee on the Rights of the Child, Joint general recommendation No. 31 of the Committee on the
Elimination of Discrimination against Women/general comment No. 18 of the Committee on the Rights of the
Child on harmful practices, CEDAW/C/GC/31-CRC/C/GC/18 (New York, 14.11.2014) 7, para. 20. This and
the other cited United Nations documents can be found at <digitallibrary.un.org/>.
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relatives, which adds to cultural resistences to ask help, as well as to the difficulties and
sometimes isolation that immigrated people typically face.

Forced marriages are also characterised by transnationality, being often celebrated
abroad, in the country of origin of the victims, which makes their prevention and
repression very difficult, especially due to the territorial limits of criminal law.

But, most of all, the main reasons behind this phenomenon are all related with cultural,
patriarchal and identitary dynamics, and particularly with the attempt to control
women’s behaviours, in their relational and sexual life.

These characteristics impose to approach the issue under a double, interconnected
perspective: as a human rights violation and as a form of gender violence, hitting
mostly women (although there is also a minority of male-victims") and their right to
free self-determination in personal, sexual and family life.

1.3.3 The difficulty of collecting overall data

Given their described peculiarities, it is very difficult to investigate and collect data on
forced marriages, which remain a mainly submerged practice. Globally, we can only
count on the UNICEF numbers on child marriage, a phenomenon that however is not
precisely coincident with forced marriage, as explained above. The 2022 figures confirm
that there are 12 million child brides per year in the globe.’?

Otherwise, we have to rely on older country-based research,'® while very rare regular
statistics are realised by some institutions. One is the mentioned UK Forced Marriage
Unit, that publishes an annual report on the cases it gives advice for,'* which just helps
to get an idea of the prevalence of the phenomenon there and in Europe. In any case, all
the available data show only the tip of the iceberg, represented by the situations that

1 In fact, available European researches (which will be mentioned below, in notes 13 and 15) show that
some of the coerced spouses are young men. Another interesting aspect is that a slight number of
victims does not come from migratory backgrounds.

12 UNICEF Data, Child marriage (2022) <data.unicef.org/topic/child-protection/child-marriage/> accessed
20 June 2023.

13 For example, a German study related to 2008 had detected 3.443 cases, of which 8% regarded men and
70% victims aged between 16 and 21: see Thomas Mirbach and others, Zwangsverheiratung in
Deutschland. Anzahl und Analyse von Beratungsfillen, Bundesministerium fiir Familie, Senioren, Frauen
und Jugend (Verlag Barbara Budrich 2011, short version available at
<www.bmfsfj.de/resource/blob/95584/d76e9536b0485a8715a5910047066b5d/zwangsverheiratung-in-
deutschland-anzahl-und-analyse-von-beratungsfaellen-data.pdf> accessed 20 June 2023. A research
conducted in 2008 in the Italian region Emilia Romagna showed 33 cases of forced marriage: see Daniela
Danna, Per forza, non per amore. Rapporto di ricerca sui matrimoni forzati